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The Advocate:
Ky OPA’s Journal of Criminal Justice

Education and Research
The Advocate provides education and research for persons serv-
ing indigent clients in order to improve client representation and
insure fair process and reliable results for those whose life or
liberty is at risk. It educates criminal justice professionals and
the public on defender work, mission and values.

The Advocate is a bi-monthly (January, March, May, July, Sep-
tember, November) publication of the Office of Public Advo-
cacy, an independent agency within the Environmental &  Public
Protection Cabinet. Opinions expressed in articles are those of
the authors and do not necessarily represent the views of OPA.
The Advocate welcomes correspondence on subjects covered by
it. If you have an article our readers will find of interest, type a
short outline or general description and send it to the Editor.

Copyright © 2004, Kentucky Office of Public Advocacy. All
rights reserved. Permission for reproduction is granted provided
credit is given to the author and OPA and a copy of the reproduc-
tion is sent to The Advocate. Permission for reproduction of
separately copyrighted articles must be obtained from that copy-
right holder.

EDITORS:

Edward C. Monahan, Editor: 1984 – present
Erwin W. Lewis, Editor: 1978-1983
Lisa Blevins, Graphics, Design, Layout

Contributing Editors:

Rebecca DiLoreto – Juvenile Law
Misty Dugger –  Practice Corner
Shelly R. Fears/Euva D. May -Ky Caselaw Review
Dan Goyette – Ethics
Emily Holt –  6th Circuit Review
Ernie Lewis – Plain View
Susan Balliet – Capital Case Review
Jeff Sherr - District Court

    Ed Monahan

THE  ADVOCATE

New Leaders. Kentucky’s statewide public defender pro-
gram is an independent agency within the Executive Branch.
Through the Governor’s Reorganization, public advocacy is
now organizationally with the Public Protection Department
headed by James Adams and within the Environmental and
Public Protection Cabinet. LaJuana S. Wilcher is Secretary of
the Cabinet. She did criminal defense work and appointed
public defender work in Bowling Green, KY. In this issue, we
feature Commissioner Adams and Secretary Wilcher and
Kentucky’s new criminal justice leaders.

Drug Policy. Take advantage by providing input into the
Drug Summit’s work.

Kentucky’s Racial Justice Act. Senator Neal, the leader of
its legislative enactment, tells us its history, its meaning and
its promise.

Reliable Statements.  Electronic recording of statements is
being considered by our General Assembly. There are practi-
cal reasons for its adoption.

Subpoenas. The KBA has issued a major ethics opinion on
the use of subpoenas. As defenders we know there are sig-
nificant abuses of the power of subpoenaing. Take note of
the new ethics opinion and Scott West’s excellent article on
subpoena practice.

Brady.  Nationally known defender educator Ira Mickenburg
helps us understand the need for vigorous Brady advocacy.

In the Spotlight. We feature Kimberly Boyd for her dedi-
cated work for our clients.

Annual Defender Education. Our 32nd Annual Public Defender
Conference approaches. Mark your calendars with the dates:
June 22-23, 2004. It will be at the Holiday Inn North, Lexing-
ton. It is the largest yearly gathering of criminal defense
specialists.

Ed Monahan
Deputy Public Advocate
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LAJUANA WILCHER APPOINTED ENVIRONMENTAL AND

PUBLIC PROTECTION CABINET SECRETARY

On Dec. 22, 2003 Kentucky’s secretary of the newly consti-
tuted Environmental and Public Protection Cabinet (EPPC)
was sworn in. LaJuana Wilcher, 49, of Bowling Green, was
selected by Gov. Ernie Fletcher to take the state’s top envi-
ronmental position. She is a biologist and environmental
lawyer with almost three decades of experience in environ-
mental and natural resources issues. She began her career
with the U.S. National Park Service, served in President
Reagan’s Administration, and was nominated by President
George H.W. Bush to be Assistant Administrator for Water
at the U.S. Environmental Protection Agency (EPA). During
Wilcher’s time in Washington D.C., she managed EPA’s na-
tional water programs, including planning, policy and pro-
gram management for the nation’s drinking water, wastewa-
ter, ground water, oceans and estuaries.  Ms. Wilcher also
was responsible for EPA’s wetlands program, managed EPA’s
negotiations on the $1.1 billion Exxon Valdez oil spill settle-
ment, and led U.S. delegations to international water confer-
ences and events. Before being selected by Gov. Fletcher,

Wilcher was with the English,
Lucas, Priest & Owsley law firm
in Bowling Green. In private law
practice, Ms. Wilcher advised
companies, municipalities, small
businesses and not-for-profit
organizations on a range of en-
vironmental and natural re-
source issues. She also serves
as an adjunct professor of en-
vironmental law courses at Ver-
mont Law School.  Wilcher re-
ceived a Biology degree from
Western Kentucky University, then a law degree from the
Chase College of Law at Northern Kentucky University.  In
addition to her work at EPA, Wilcher also served as a special
assistant to the general counsel at the U.S. Department of
Agriculture, and as a naturalist for the U.S. National Park
Service at Mammoth Cave National Park.

Environmental and Public Protection Cabinet Secretary
LaJuana S. Wilcher appointed James L. Adams, of Louis-
ville, as the commissioner for the cabinet’s Department of
Public Protection .

Adams, vice president for CSX Transportation in Louisville,
was responsible for Government and Community Relations
in Kentucky from March 2002 to January 2004. As a commis-
sioned officer with the U.S. Coast Guard from 1986 to 1992,
Adams’ assignments included serving as a congressional
liaison with the U.S. House of Representatives. He later
worked as a legislative assistant for the U.S. House of Rep-
resentatives from 1992 to 1995. Adams then served as assis-
tant vice president of public affairs for American Commercial
Barge Line, from 1995 to 2002.

The Public Protection Department encompasses eleven of
Kentucky’s consumer protection regulatory agencies, in-
cluding the Offices of Insurance and Financial Institutions,
the Public Service Commission, and the Office of Housing,
Buildings, and Construction, and Public Advocacy.

“Jim Adams brings a wealth of
experience to the cabinet with a
proven record of public ser-
vice,” Wilcher said. “Jim’s cor-
porate, congressional and ser-
vice background provides the
cabinet with a commissioner
skilled in working with diverse
groups to achieve common
goals in the public interest.”

“Jim’s leadership in business
and government will serve the cabinet well,” said Michael
Hagan, retired Chief Executive Officer, American Commercial
Barge Line.

By executive order Gov. Ernie Fletcher combined the Labor,
Public Protection and Regulation Cabinets and NREPC into
a single cabinet in January 2004.

JAMES ADAMS APPOINTED

PUBLIC PROTECTION COMMISSIONER

LaJuana S. Wilcher

James L. Adams
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NEW KY CRIMINAL JUSTICE LEADERS

Stephen B. Pence, Lt. Governor
Stephen B. Pence was born in Louis-
ville, Kentucky on December 22,
1953. Steve received a Juris Doctor
from the University of Kentucky in
1981, and graduated with Bachelor
of Science (1976) and MBA degrees
(1978) from Eastern Kentucky Uni-
versity. Steve began his career as a
public school teacher in Jefferson
County teaching 6th and 8th grade
math. After law school, Steve worked
as an assistant attorney general of
Kentucky from 1981-1982. In the

early 1990s, he was a lead attorney in BOPTROT, the investiga-
tion to uncover and eliminate corruption in state government. He
was formerly a partner with the Pedley, Zielke, Gordinier and Pence
law firm (1995-2001). Steve was appointed by President George
W. Bush as the United States Attorney for the Western District of
Kentucky and was confirmed to this position on September 24,
2001. As U.S. Attorney, he supervised over 30 attorneys and 40
support staff. Following the events of September 11th, Steve es-
tablished and led the Anti-Terrorism Task Force (ATTF) in Ken-
tucky. Additionally, he expanded and led the Project Safe Neighbor-
hoods (PSN) program, fought illegal drugs and trafficking and in-
vestigated Medicare and Medicaid fraud issues. Steve has also served
his country in the United States Army. From 1982-1987 he served
active duty in the JAG Corps and was stationed in the Federal
Republic of Germany. He continues to serve as Lieutenant Colonel
(Military Judge) in the United States Army Reserve JAG Corps. In
1995, Steve received the Kentucky Bar Association’s “Outstand-
ing Lawyer” award. He lives in Louisville and is married to Ruth
Ann Cox. He has five children, Eileen, Kay, Peter, Joseph and
Paige.

C. Cleveland Gambill, Deputy
Secretary, Justice and Public
Safety Cabinet
C. Cleveland “Cleve” Gambill is the
deputy secretary for the Justice and
Public Safety Cabinet and will work
closely with Lt. Gov. Stephen B.
Pence, who is also secretary of the
cabinet.  Gambill has 13 years expe-
rience as an Assistant U.S. Attorney
in both the Western and Eastern Dis-
tricts of Kentucky.  Between 1983
and 1984 he served as Chief of Liti-
gation in the Surface and Mining Di-

vision of the U.S. Department of the Interior and has spent the past
12 years serving as U.S. Magistrate-Judge for the Western District
of Kentucky.  He also served in the United States Army between
1969 and 1972 where he was a special agent in the Pentagon coun-
terintelligence Force. Gambill holds a Bachelors Degree from
Transylvania University, a Masters Degree in Public Administra-
tion from George Washington University and a Law Degree from
Duke University.

Joseph M. Whittle, Executive
Director, Office of Legal Ser-
vices, Justice and Public Safety
Cabinet
Joseph M. Whittle has been ap-
pointed as the executive director
for the newly formed Office of
Legal Services for the Justice and
Public Safety Cabinet.  This of-
fice is a result of the cabinet reor-
ganization and will bring effi-
ciency to legal services for the
cabinet.  Attorneys who for-
merly were housed within the
various departments will be a cohesive unit focusing on legal services
and development of legislation, regulation and policy. Whittle comes
to state government with a varied background in private practice,
local and federal government.   Most notably, Whittle was the U.S.
Attorney for the Western District of Kentucky from 1986 to 1993
where he was instrumental in Operation BOPTROT, an investiga-
tion and prosecution of corruption in state government.  Prior to
joining the Fletcher administration, Whittle was a partner in the Lou-
isville firm of Pedley, Zielke, Gordinier and Pence from 1995 to
2003.  His career encompasses that of Grayson County Attorney
and attorney advisor for the U.S. Army Corps of Engineers.  He also
was an officer in the Army Judge Advocate General’s Corps and
served as German Claims Commissioner from 1957 to 1959. A native
of Brownsville, Whittle attended Transylvania University in Lexing-
ton and Washington University in St. Louis and received his law
degree from the University of Louisville.  Whittle has received nu-
merous honors including the Outstanding Kentucky Lawyer of the
Year Award in 1993.

John Rees, Commissioner,
Department of Corrections
John Rees was appointed com-
missioner of the Department of
Corrections on January 13, 2004.
Most recently Rees was self-em-
ployed as a consultant provid-
ing services for corrections and
criminal justice administration.
In 1969 Rees began his career in
corrections at the Kentucky State
Reformatory as an assistant case-
work supervisor. Three years
later, he was promoted to the
position of director of the Division of Special Institutions with the
former Kentucky Bureau of Corrections.  He served in several ca-
pacities within the Kentucky Corrections system until 1976 when
he left the state to work for the Oklahoma Department of Correc-
tions. He returned to Kentucky in 1980 to become warden of the
Kentucky State Reformatory, a position he held for six years. From
1986 to 1998, Rees worked for Corrections Corporation of America,
a private correctional management firm.  He managed facilities in
New Mexico, Texas, Louisiana and Tennessee before becoming vice
president of business development. Rees received a bachelor’s degree

Continued on page 6

Stephen B. Pence Joseph M. Whittle

C. Cleveland Gambill

John Rees
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There Has Been a Steep Decline in Violent Juvenile Crime

• Nationally, the FBI has reported that in 2001 the Juvenile Violent Crime Index arrest rate declined for the seventh
consecutive year.

• Juveniles accounted for 17% of all arrests and 15% of all violent crime arrests in 2001.  This rate is 44% lower than
its peak in 1994 and the lowest it has been since 1983.

• Between the mid-1980s and 1993, juvenile arrests for murder more than doubled.

• From its 1993 peak through 2001, the juvenile arrest rate for murder has decreased 70%.

• In 1993, there were about 3,800 juvenile arrests for murder.

• In 2001, there were 1,400 juvenile arrests for murder.

• In 1993, arrests of juveniles accounted for 10% of all murders cleared by arrest.

• In 2001, arrests of juveniles accounted for 5% of all murders cleared by arrest.

• 48% of juveniles arrested for murder in 2001 were African-American.

Source:  OJJDP Juvenile Justice Bulletin, Juvenile Arrests 2001, December 2003.
<http://www.ncjrs.org/html/ojjdp/201370/contents.html>

in Sociology and Political Science from the University of Kentucky
and a master’s degree in Criminology and Correctional Administra-
tion from Florida State University. Rees has maintained profes-
sional memberships with state and national correctional associa-
tions.  In 2003 he was named a Certified Corrections Executive by
the American Correctional Association. In addition he has taught
corrections programs at several universities, the National Institute
of Corrections and the National Institute of Justice.

Mark Miller, Commissioner,
Kentucky State Police
Mark Miller received his Bachelor
of Arts Degree in Psychology from
the University of Louisville in
May 1979 and his Juris Doctor
Degree from the University of
Louisville School of Law in May
1984. He has also attained numer-
ous honors including Co-Chairman
of Criminal Section of the Louis-
ville Bar Association in 1990 and
President of the Kentucky Acad-
emy of Justice in 1994. Mark

Miller served as United States Attorney from September 2003 to
December 2003, had previously served as Chief of the United States
Attorney’s Criminal Division for the Western District of Kentucky
from November 2001 to September 2003 and was Assistant United
States Attorney from September 1990 to November 2001.  In addi-
tion to his service with the United State’s Attorney’s office, Mark
Miller also serves as a Major in the Judge Advocate General’s Corp,
139th LSO and is Commander of a team of Judge Advocates respon-
sible for providing legal services, training and representation to the
members of the 81st Reserve Support Command in seven states.

Continued from page 5 Greg Howard, Commissioner,
Department of Vehicle Enforce-
ment
As a result of Gov. Ernie Fletcher’s
reorganization of state govern-
ment, the Division of Motor Ve-
hicle Enforcement will be trans-
ferred from the Kentucky Trans-
portation Cabinet to the Justice
and Public Safety Cabinet.  Greg
Howard will assume the position
of commissioner of the Depart-
ment of Vehicle Enforcement once
the transfer is completed.  Cur-
rently, he is already on board serving as division director.  Howard’s
experience includes a distinguished career in law enforcement and
work in the private sector as the assistant director of special
projects for Lockmasters Security Institute in Nicholasville, KY.
He retired as a captain of the Lexington-Fayette Urban County
Division of Police in 1996 and moved on to the Justice Cabinet’s
Department of Criminal Justice Training (DOCJT) in Richmond.
From 1996 to 2003, Howard served in several capacities at DOCJT
including law enforcement instructor, basic training supervisor,
and training support and operations director. Howard received a
bachelor’s degree in Criminal Justice/Police Administration in 1990
and a master’s degree in loss prevention and security in 2003, both
from Eastern Kentucky University.  He also received specialized
training from the FBI National Academy in Quantico, VA. Howard
is the current president of the Kentucky Law Enforcement Me-
morial Foundation and maintains professional memberships with
state and national law enforcement associations.  He has received
numerous awards and recognitions throughout his career.

Mark Miller

Greg Howard
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Lt. Gov. Stephen B. Pence announced
February 6, 2004 the 50-member team of
state, local and federal officials who will
spend 20 weeks assessing Kentucky’s
substance abuse issues as part of Gov.
Ernie Fletcher’s Statewide Drug Control
Policy Summit Initiative.

“We’ve assembled a stellar group of
people for this assessment,” Pence said.
“They are each knowledgeable in their
field and are going to work to provide us
with the information we need to do some-
thing about the drug problems in our Com-
monwealth.”

Summit members, who specialize in drug
prevention-education, treatment and law
enforcement, will conduct the first-ever
collaborative evaluation of the state’s
substance abuse problem, examining it in
each of those areas. They will concentrate
on illegal drugs, inappropriate prescrip-
tions for medications and youth alcohol
and tobacco use.

The group will offer recommendations to
the governor on establishing Kentucky’s
first statewide drug-control policy. It will
be designed to produce greater, measur-
able results in reducing illegal drug traf-
ficking and abuse, and eliminate duplica-
tion and gaps in services, ensuring that
the state makes the best use of its re-
sources.

Total funding for the assessment is
$160,000, none of which will be from the
General Fund. The Kentucky State Police
and the Kentucky Department of Vehicle
Enforcement each contributed $75,000 in
Asset Forfeiture Funds, which is money
seized from drug traffickers and forfeited
by courts to KSP and KVE. U.S. Attorney
Greg Van Tatenhove, chairman of the Ap-
palachia High Intensity Drug Trafficking
Area’s (AHIDTA) executive board, an-
nounced that AHIDTA will also provide
$10,000 in funding to the Summit. Funds
remaining at the conclusion of the assess-
ment will be returned.

For more information about the drug-
control initiative, visit the Kentucky
Drug Summit Web site at <http://
kydrugsummit.ky.gov/>.

The Summit consists of three panels:
Prevention-Education, Treatment and
Enforcement. Some officials have been
assigned to more than one panel.

By panel, the Summit members and the
organizations they represent are:

Enforcement Panel
Co-chair Greg Stumbo, Kentucky Attor-
ney General
Co-chair - Cleve Gambill, Deputy Secre-
tary, Justice and Public Safety Cabinet
Keith Cain, Daviess County Sheriff;
President, Kentucky Sheriffs’ Associa-
tion
Van Ingram, Maysville Police Chief
President; Kentucky Association of
Chiefs of Police
Lt. Col. Rodney Brewer, Acting Deputy
Commissioner, Kentucky State Police
John Bizzack, Commissioner, Kentucky
Department of Criminal Justice Training
Rod Maggard, Director, Rural Law En-
forcement Technology Center
Gale Cook, President, Kentucky Com-
monwealth Attorneys Association
Harold Johns, President, Kentucky
County Attorneys Association
Maj. Gen. Donald Storm, Kentucky Ad-
jutant General
William Walsh, Chair, Kentucky Law
Enforcement Council and Director,
Southern Police Institute
Greg Howard, Commissioner, Kentucky
Department of Vehicle Enforcement
Frank Rapier, Cirector, High Intensity
Drug Trafficking Alliance (HIDTA)
Karen Engle, Director, Operation UNITE
Joseph Lambert, Chief Justice, Ken-
tucky Supreme Court, Administrative
Office of the Courts
Stephen Horner, Commissioner, Ken-
tucky Alcoholic Beverage Control
Connie Payne, Manager, Kentucky Drug
Court
George Moore, Commonwealth’s attor-
ney, based in Mount Sterling Continued on page 8

Gary Oetjen, acting special agent in
charge, U.S. Drug Enforcement Adminis-
tration, Louisville
Greg Van Tatenhove, U.S. attorney, East-
ern District
David L. Huber, U.S. attorney, Western
District
Terry Anderson, Marshall County Sher-
iff; director, Tri-County Drug Task Force,
drug task forces
Dr. Tracey Corey, Kentucky Medical
Examiner’s Office

Treatment Panel
Chair - Karyn Hascal, Acting Director,
Division of Substance Abuse, Depart-
ment for Mental Health and Mental Re-
tardation
Rice Leach, Commissioner, Kentucky
Department of Public Health
John Rees, Commissioner, Kentucky
Department of Corrections
Ron Bishop, Commissioner, Kentucky
Department of Juvenile Justice
James Kemper, Franklin County Jailer;
President, Kentucky Jailers’ Association
John Coy, Chairman, Kentucky Parole
Board
Dr. Danny Clark, President, Kentucky
Board of Medical Licensure
David Sallengs, Branch Manager, Drug
Enforcement, Kentucky Department of
Public Health
Dr. Andrew Pulito, President, Kentucky
Medical Association
Dan Howard, Director, Kentucky Asso-
ciation of Mental Health/Mental Retar-
dation Programs
Louise Howell, Director, Kentucky River
Community Care
Robert Walker, UK Center on Drug and
Alcohol Research
Dr. Rick Purvis, Director, Division of
Mental Health, Kentucky Department of
Corrections
Drexel Neal, Acting Director, Division of
Community Corrections, Lexington-
Fayette Urban County Government
Chris Block, Program Administrator, Of-
fice of Alcohol and Other Drug Abuse
Programs, Kentucky Department of Cor-
rections

LIEUTENANT GOVERNOR STEPHEN PENCE LEADS

DRUG-CONTROL ASSESSMENT SUMMIT TEAM
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West

Paducah
Date and Location:
March 23,2004, 1-5pm,
J.R.’s Executive Inn
One Executive Blvd

Hopkinsville
Date and Location:
March 24, 2004, 9-2pm,
Hopkinsville Convention Center

Owensboro
Date and Location:
March 30, 2004, 1-5pm,
Executive Inn Rivermont
One Executive Blvd.

Henderson
Date and Location:
March 31, 2004, 9-2pm,
Wolf Banquet Center
325 First Street

Bowling Green
Date and Location:
April 1, 2004, 9-2pm,
Holiday Inn, University Plaza Hotel &
Convention Center
1021 Wilkinson Trace

West Central and Central
Bardstown
Date and Location:
April 13, 2004, 1-5pm,
Bardstown Days Inn
1875 New Haven Rd

Louisville
Date and Location:
April 14, 2004, 9-2pm,
University of Louisville, Shelby Campus,
9001 Shelbyville Rd

Lexington
Date and Location:
April 20, 2004, 1-5pm,
University of Kentucky, Student Center
209 Student Center

Danville
Date and Location:
April 21, 2004, 1-5pm,
Danville Center For the Arts, Danville
High School, 203 E Lexington Ave

Ernie Lewis, Kentucky Public Advocate

Prevention-Education Panel
Chair -Tim Eaton, Superintendent, Pulaski
County Schools
John Rees, Commissioner, Kentucky De-
partment of Corrections
Ron Bishop, Commissioner, Kentucky
Department of Juvenile Justice
Mardi Montgomery, Kentucky Deputy
Secretary of Education
Van Ingram, Maysville police chief; presi-
dent, Kentucky Association of Chiefs of
Police
Carl Leukefeld, UK Center on Drug and
Alcohol Research
Keith Cain, Daviess County Sheriff;
President, Kentucky Sheriffs’ Association
D.G. Mawn, Acting Director, Kentucky
Agency for Substance Abuse Policy
James Kemper, Franklin County jailer;
President, Kentucky Jailers’ Association
Stephen Horner, Commissioner, Kentucky
Alcoholic Beverage Control
Carol Roberts, Executive Director, Ken-
tucky ACTION (Alliance to Control To-
bacco)
Jon Akers, Executive Director, Kentucky
Center for School Safety
Steve Kirby, Attorney, Kentucky School
Board Association
Robert Biggin, Associate Chair, Counsel-
ing and Educational Leadership Depart-
ment, Eastern Kentucky University
Sylvia Lovely, Director, Kentucky League
of Cities
Dianne Shuntich, Assistant Director, Di-
vision of Substance Abuse, Department
for Mental Health and Mental Retardation
Brigette Stacy, Division of Student, Fam-
ily and Community Support Services, Ken-
tucky Department of Education

Opportunity to Provide Your Perspective.
The group is collecting information from
the public through public forums and by
using an online questionnaire.  It will be
helpful to the group to hear our opinions
on these issues.  Below is the link to the
Drug Summit web page. <http://
kydrugsummit.ky.gov/index.asp>   You will
want to fill out the Public Input Electronic
Questionnaire http://
kydrugsummit.ky.gov/pub_login.asp  at
h t t p : / / k y d r u g s u m m i t . k y . g o v /
pub_login.asp   It should take you 15-20
minutes.

Continued from page 7 All Full Summit
Membership Meetings

All location information is provided by:
http://www.mapquest.com/http://
www.mapquest.com/

Location:
Frankfort at the Kentucky Higher Edu-
cation Assistance Authority–Conference
Room, 100 Airport Road

Dates/Times:
February 12, 2:00pm; March 10, 11:00am;
April 7, 11:00 am; May 5, 11:00am; and
June 9, 2004, 11:00am.

Public Input Meetings

North & North East
Covington
Date and Location:
February 18, 2004, 1-5pm,
Northern Kentucky Convention Center
One West Rivercenter Blvd.

Maysville
Date and Location:
February 25, 2004, 1-5pm,
Maysville Community College
Fields Auditorium, 1755 U. S. 68

Ashland
Date and Location:
March 4, 2004,1-5pm,
Ashland Plaza Hotel
1 Ashland Plaza

South & South East
Pikeville
Date and Location:
March 8, 2004, 1-5pm
Landmark Inn
190 S Mayo Trl

Prestonsburg
Date and Location:
March 9, 9-2pm,
Jenny Wiley State Park
75 Theatre Court

Hazard
Date and Location:
March 16, 2004, 1-5pm,
Hal Rogers Law Enforcement Technol-
ogy Center, 101 Bulldog Lane

Somerset
Date and Location:
March 17, 2004: 9-2pm
Rural Community Center
2292 S Highway 27

 

“Being tough on these drug
crimes isn’t enough. We must
move beyond that to being effec-
tive.”

- Gov. Ernie Fletcher



9

THE  ADVOCATE Volume 26, No. 2         March 2004

NOT SOFT ON CRIME, BUT STRONG ON JUSTICE
The Kentucky Racial Justice Act:

A Symbol; A Statement of Legal Principle;
and A Commitment to Systemic Fundamental Fairness

Gerald Neal

Justice is often painted with bandaged eyes. She is de-
scribed in forensic eloquence as utterly blind to wealth or
poverty, high or low, black or white, but a mask of iron,
however thick, could never blind American justice when a
black man happens to be on trial.        -Frederick Douglass

No person shall be subject to or given a sentence of death
that was sought on the basis of race.
That has been the law of the Commonwealth of Kentucky
since 1998. It is a clear and strong statement of justice. It is a
powerful symbol of an ideal Kentucky is committed to
achieve. It is a moral value that speaks volumes. Its promise
is not yet the practice across the state. Its promise is, how-
ever, beginning to be realized.

Kentucky’s 1998 Racial Justice Act (RJA) makes it clear that
seeking or imposing death for racial reasons is prohibited.
Its provisions are straightforward and commonsense:
1) Where a pattern of racial discrimination in seeking the

death penalty is shown by evidence, including statisti-
cal evidence, the prosecutor has the responsibility to
explain the reasons for the pattern;

2) If there is a legitimate reason for the pattern, then no
relief is given;

3) If the prosecutor cannot prove a legitimate reason for the
racial discrimination, a remedy is provided – death can-
not be sought.

The Racial Justice Act as conceived nationally “is a civil rights
measure and adopts evidentiary procedures similar to those
employed against racial discrimination in other civil rights laws.
It is based on the realization that prosecutors, judges, and ju-
rors will rarely, if ever, admit that they were purposefully dis-
criminatory in seeking or imposing the death penalty in a par-
ticular case. In the absence of such direct evidence of bias, the
Act allows the use of statistical evidence to establish an infer-
ence of racial discrimination.”  Don Edwards and John Conyers,
Jr., The Racial Justice Act-A Simple Matter of Justice, 20 Univ.
of Dayton L. Rev. 699, 704 (1995).

What is the meaning of the 1998 Kentucky Racial Justice
Act? What was the context of its passage? Why was it en-
acted into law?  What is its purpose? Is it really needed?
What has been its effect? How have criminal defense attor-
neys, prosecutors, and the judiciary responded to it? How
does the public view racial discrimination in the criminal
justice system? Is the criminal justice system strengthened

or weakened by having a fo-
cused process to insure race is
not a part of its outcomes?

Kentucky’s Historical Context
of Bigotry, Violence, and Racial
Violence: Race has been and
Remains a Factor

Context reveals meaning and
provides a depth of understand-
ing. The context for the enact-
ment of the Racial Justice Act
is substantial. Kentucky’s his-
tory of violence, racial discrimination and racial violence is
briefly reviewed to provide the rationale for this law.

Bigotry. Kentucky’s history is rife with racial discrimina-
tion. Much of the racial discrimination was the public policy
of the state as set out in its laws. No one who is familiar with
the facts or who has reviewed our history could say other-
wise.

In the History of Blacks in Kentucky, Volume I, (1990) at
323-324, Marion B. Lucas reviews the years of 1760-1891:
“The Kentucky legislature that adjourned in early 1866 re-
flected the opinion of the state’s white majority by indicat-
ing that it had no intention of elevating blacks to a status of
equality…. After passing a number of measures which el-
evated freedmen to approximately the same position as that
held by free blacks before the Civil War, the legislature fas-
tened second-class citizenship on blacks by prohibiting them
from giving court testimony against whites, sitting on juries,
and voting. In other actions, the legislature laid the founda-
tion for a segregated society. One law exempted physically
impaired Civil War veterans from state and county taxation,
and another prohibited the sale of homesteads for debt, but
both laws applied only to whites. The legislature also man-
dated that tax rolls, taxes, and schools were to be divided by
race, that treatment of apprentices might differ because of
color, and that only whites could witness contracts. The
antebellum law that provided harsher punishment for the
rape of a white woman than for the same offense against
black females remained intact. Another statute which de-
clared interracial marriages a felony also required county
officials to keep separate marriage records based on color….

Continued on page 10
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At war’s end, Kentucky’s legislature had solidified second-
class citizenship for black residents by legally creating a two-
color society. This refusal to protect the rights of blacks en-
dorsed and continued a lamentable tradition of harassment
and violence that had existed during slavery. The natural re-
sult was a segregated society in which color assured a subor-
dinate status for blacks in both the city and the countryside.”

As observed in the History of Blacks in Kentucky, 1891 saw
Kentucky blacks freed from slavery but not from racism.

In the History of Blacks in Kentucky, Volume II: In Pursuit of
Equality, 1890-1980 (1992), George C. Wright reviews and
documents Kentucky’s racial bigotry in some stark detail.    From
1890 to 1920 “racial discriminations existed on practically ev-
ery front in Kentucky. It seems as if the vast majority of whites
within the state and elsewhere agreed that blacks were ‘differ-
ent,’ which meant ‘inferior.’” Id. at 44.

Violence. “The commonwealth was a violent place.” Harrison,
Klotter, A New History of Kentucky (1997) at 434. “Elections
took place in a state plagued by violence, and reports make it
appear that almost every voting area featured fights and gun-
play on the days votes were cast. The commonwealth seemed
immersed in a culture of violence.” Id. at 251.

Kentucky’s “dark and bloody ground” of violence stretches
from 1742 until 1968 through bloodshed over territory, labor,
tobacco, immigration, feuds, and race. Carl Wedekind, The Sec-
ond Grave (1999) at 13-60.

Racial Violence. George C. Wright, in Racial Violence in Ken-
tucky: Lynchings, Mob Rule, and “Legal Lynchings,” 1865-
1940, vividly tells the story of how Kentucky violence, inter-
twined with Kentucky racism, led to stark realities. “The end of
the Civil War ushered in a prolonged period of racial violence
in Kentucky. This violence would be just as severe and long-
lasting as that found in the Deep South, but too often it es-
caped the immediate attention of federal officials.” Id. at 19.
From 1860-1939, “…Kentucky had at least 353 people (258
blacks, 89 whites, and 6 unknowns) who were summarily ex-
ecuted.” Id. at 70. Of the 7 regions in Kentucky, Western and
Central Kentucky led with 81 and 83 black
lynchings respectively. Id. at 73.  Of these 353
executions, 85 blacks were lynched in Kentucky
for rape or attempted rape.

As Wright documents, from 1875-1899 Ken-
tucky turned to “legal lynchings” – an expedi-
ent trial with the appearance of due process,
no black jurors, a prejudicial venue, and a pre-
ordained outcome of the harshest penalty.
“The research of several scholars agrees that
the decline of lynchings throughout the na-
tion was due in part to the states taking on the
role of the mob.” Id. at 223.

“Legal lynching was only a part of the racial
violence experienced by Afro-Americans in

Kentucky. Clearly, however, legal lynching, because it made a
complete mockery of the law and tended to destroy the respect
citizens had for their legal process, proved to be far worse than
the horrible acts of the mobs that ran blacks out of town or
lynched them. These acts were illegal and no clear-thinking
citizens suggested otherwise. On the other hand, the over-
whelming majority of white Kentuckians believed that their
legal system was fair, that even though blacks were denied
equal access to most places in society, they were dealt with
fairly in court. Therefore, they simply ignored the omission of
blacks from juries and the obvious discrimination they faced in
court, whether they were there as the defendant or the victim-
ized party. With such an attitude so firmly embedded in white
society, blacks clearly and consistently faced discrimination
before the law.” Id. at 304.

Kentucky’s unpleasant history of racial violence is context for
its present criminal justice system. Consider these simple com-
parisons. While Kentucky has a non-white population of 10%,
its non-white incarcerated adult population is 33%,1 its non-
white death row population is 21%,2 and its non-white incar-
cerated juvenile population is 40%. Some people in Kentucky
are the victims of racial profiling, despite a statutory prohibi-
tion. Some are prosecuted for capital offenses due to racial
discrimination, despite the Kentucky Racial Justice Act.

Since 1642, 363 children have been executed. 53% of them were
black. 100% of the 40 children executed in the U.S. for rape or
attempted rape were black. Two-thirds of those on death row
in the United States who committed their crimes as juveniles
are Black or Latino or Asian, including one individual on
Kentucky’s death row.

Of Kentucky’s 164 executions by electrocution from 1911 until
2000, 85 or 52% were black.

Four of six, or 67%, of the children executed in Kentucky his-
tory have been black:

A Racial Bias Task Force commissioned by then Chief Justice
Robert Stephens conducted a 1997 survey that “showed that
an overwhelming majority of prisoners-both black and white-
believe that courts treat people differently based on the color

Continued from page 9
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of their skin.” The Kentucky Post, Friday, September 12, 1997
at page 5-K.

A comprehensive study by informed scholars could tell us
the meaning of all this data. But no one needs a study to
understand that race is a factor in every aspect of life in the
United States of America and in the world. Decisions based
on race are made every day. Action or inaction is influenced
by race, additions and deletions made because of race. There
are no decisions in this society where the consideration of
race is not taken into account either consciously or uncon-
sciously.

No one wants to be branded a racist except those that live by
that creed openly. The fact of the matter is that we make
decisions to do and not to do things each day because of
race, including:

! where we live,
! where we shop,
! who we associate with,
! what we accept,
! what we do not accept;
! who we see as credible;
! who we value;
! who we rely on;
! who we are scared of;
! who we incarcerate;
! who we decide to execute.

Race manifests itself in individual and ever more sophisti-
cated systematic ways. We know how to identify and correct
racial discrimination but do we have the will? We know that
“…the tools are available to prevent racially motivated death
sentences. What some may describe as the inevitability of
such sentences or the impossibility of preventing, detecting,
and correcting them reflects, in our judgment, only an unwill-
ingness to make the effort.” Baldus, Woodworth, Pulaski,
Reflections on the “Inevitability” of Racial Discrimination
in Capital Sentencing and the “Impossibility” of its Preven-
tion, Detection, and Correction, 51 Wash. & Lee L. Rev. 359,
419 (1994)

The National and Kentucky Contexts
The contexts nationally and in Kentucky provide further un-
derstanding of the reasons why the Kentucky Racial Justice
Act was needed.

While Kentucky remains the only state with a Racial Justice
Act, the concept was not conceived in Kentucky. It has come
from substantial national understanding of the problem and
the need for an effective remedy after the United States Su-
preme Court refused to redress the identified racial discrimi-
nation.

Racial discrimination in capital sentencing continues to be
identified as a major flaw in death penalty cases nationally.
“There is no question that both historical and the current
imposition of the death penalty in this country are racially
discriminatory. Nearly every study, including the federal

government’s General Accounting Office review of twenty-
eight studies, has come to this conclusion. The ‘distorting
effects of racial discrimination’ in the administration of the
death penalty are, in truth, as old as the Republic.” Blume,
Eisenberg, Johnson, Post-McClesky Racial Discrimina-
tion Claims in Capital Cases, 83 Cornell Law Review 1771,
1774 (1998).

Yet, the United States Supreme Court refused to provide a legal
remedy for racial discrimination in capital sentencing despite
the overwhelming evidence presented to it. Instead, the Court
effectively invited legislators to develop remedies for eliminat-
ing racial bias from the capital sentencing process. In a 5-4
decision, the United States Supreme Court held in 1987 that
capital defendants do not have a constitutional right to use
statistical proof of racial bias in court. McCleskey v. Kemp,
481 U.S. 279 (1987).

“It is remarkable that in ten years of post-McCleskey liti-
gation, not a single claimant has prevailed. In any dis-
crimination case, judges are reluctant to find intentional
discrimination by state officials. Nevertheless, in other
classes of race cases, courts do find intentional discrimi-
nation with less evidence than has been accumulated in
some of these cases.”  Blume, Eisenberg, Johnson, Post-
McClesky Racial Discrimination Claims in Capital
Cases, 83 Cornell Law Review 1771, 1807-1808 (1998).

After McClesky, national leaders provided the impetus for seek-
ing the adoption of a Racial Justice Act. A national Racial Jus-
tice Act passed the House of Representatives in October as
part of the Comprehensive Crime Control Act of 1990. It was
dropped in conference. In 1991 it was again considered by the
House as part of H.R. 3371. It was rejected 223-191. It passed
the House in 1994 as part of the Violent Crime Control and law
Enforcement Act. It was deleted from the final report of the
conference committee under threat of filibuster by Senate Re-
publicans. See Don Edwards and John Conyers, Jr., The Racial
Justice Act-A Simple Matter of Justice, 20 Univ. of Dayton L.
Rev. 699, 700-701 (1995).

In 1995, Erwin Chemerinsky argued for a Racial Justice Act,
asking questions in his article, Eliminating Discrimination
in Administering the Death Penalty: The Need for the Racial
Justice Act, 35 Santa Clara L. Rev. 519, 520 (1995), that go to
the heart of the matter:

“What if 65% of the applicants for positions in a govern-
ment office were African-American, but 80% of those hired
were white? A black applicant certainly could bring a suit
under Title VII of the 1964 Civil Rights Act and force the
employer to show that race was not a factor in the hiring
decisions.

“What if the prosecutor used peremptory challenges to strike
prospective jurors who were black four times more than to
exclude those who were white? Under Batson v. Kentucky,
476 U.S. 79 (1986), it is clear that the defense could require

Continued on page 12
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the prosecutor to demonstrate that the peremptory challenges
were not exercised based on race.

“What if more than 60% of murder cases involved African-
American victims, but in cases where the death penalty is
sought more than 80% involved white victims? What if an
African-American who kills a white victim is more than five
times as likely to be given the death penalty than a white who
kills a white? What if an African-American who kills a white is
60 times more likely to be sentenced to death than an African-
American who kills an African-American? Does the law re-
quire that this racial disparity be explained on non-racial
grounds? It should, but as of now, it clearly does not.

“In almost every important area - employment, housing, public
benefits, peremptory challenges - proof of racially disparate
impact can be used to require the government to prove a non-
racial explanation for its actions. Not, however, with regard to
the one area where the government determines who lives and
who dies.

In 1997, the nation’s leading professional legal organization
called for an end to racial discrimination in the imposition of
the death penalty. The ABA House of Delegates in a February
3, 1997 Resolution (No. 107) called for a moratorium on execu-
tions in this country until jurisdictions implement policies to
insure that death penalty cases are administered fairly, impar-
tially and in accordance with due process to minimize the risk
that innocent persons may be executed. Far from being ad-
ministered fairly and reliably, the death penalty in this coun-
try, according to the ABA, is “instead a haphazard maze of
unfair practices with no internal consistency.” Kentucky mir-
rors that national reality. The ABA resolution establishes a
legal position on fairness in the application of the law; it is not
a policy statement for or against the penalty. The ABA’s call
for a suspension of executions focuses on:
1) incompetency of counsel;
2) racial bias;
3) mentally retarded persons;
4) persons under 18 years of age; and,
5) preserving state and federal post-conviction review.

“The ABA’s Moratorium Call,” Kentucky’s Public Advocate
Ernie Lewis said, “acts as a moral statement condemning the
Kentucky death penalty until change is made.”

In 2001, The Constitution Project issued Mandatory Justice:
Eighteen Reforms to the Death Penalty (2001) http://
www.constitutionproject.org/dpi/MandatoryJustice.pdf. The
Project’s death penalty initiative and its bipartisan, blue rib-
bon committee issued this major national report. The Report
was published after the group conducted a yearlong review
of the death penalty in the United States.
The 30-member death penalty initiative was composed of both
supporters and opponents of the death penalty. It included
former judges, state attorneys general, federal prosecutors,
law enforcement officials, governors, mayors, and journal-

ists, as well as current defense attorneys, religious leaders,
victims’ rights advocates, Republicans and Democrats, con-
servatives and liberals. Co-Chairs of this 30-member group
were: Charles F. Baird, former Judge, Texas Court of Criminal
Appeals; Gerald Kogan, former Chief Justice, Supreme Court
of the State of Florida, former Chief Prosecutor, Homicide and
Capital Crimes Division, Dade County, Florida; Beth A.
Wilkinson, Prosecutor, Oklahoma City bombing case. William
Sessions FBI Director in the Reagan and Bush administra-
tions was a member.

Their report is a comprehensive consensus on capital pun-
ishment reached by an ideologically and politically diverse
group with extensive death penalty and criminal justice expe-
rience. One of its co-chairs, Judge Baird, recently came to
Kentucky and addressed the Kentucky Criminal Justice Coun-
cil on the work of this national effort. The Report recommended
18 reforms to insure the fair administration of the death pen-
alty including one on race. It sated, “Safeguarding Racial Fair-
ness. Each jurisdiction should undertake a comprehensive
program to help ensure that racial discrimination plays no
role in its capital punishment system, and to thereby enhance
public confidence in the system. Because these issues are so
complex and difficult, two approaches are appropriate. One
very important component - perhaps the most important - is
the rigorous gathering of data on the operation of the capital
punishment system and the role of race in it. A second com-
ponent is to bring members of all races into every level of the
decision-making process.”

In July 2001, the Kentucky Criminal Justice Council Capital
Committee unanimously recommended and the Council ap-
proved a recommendation that a comprehensive statewide
study to address:
• Delay in implementing the penalty imposed and consid-

eration of reforms in the review process to make it more
timely (revision of RCr 11.42 and possible recommenda-
tion to Kentucky Supreme Court regarding stay prac-
tice);

• Incorporate balanced and systemic input, including pros-
ecution and defense and victims’ families, into any study;

• Effective assistance of counsel (minimum standards, cer-
tification) and training for trial judges;

• Access to DNA evidence;
• Evidentiary issues, e.g. jailhouse informant testimony

identified as a problem in other jurisdictions; uncorrobo-
rated eye witness testimony; unrecorded confessions;

• Resources for prosecution and defense (establishment
of special teams, representation/investigation experts);

• Prosecutor discretion in seeking death penalty; adapta-
tion of federal guidelines or procedures in other states;
independent review team to ensure statewide consis-
tency in considering factors of race, geography, gender,
economic status, age, cognitive abilities, and aggravat-
ing circumstances/level of culpability; and

• Jury selection and jury instruction in death penalty cases;
educating potential jurors on trial process and overall

Continued from page 11
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operation of criminal justice system; and criminal back-
ground checks of jurors in death penalty cases.

The 2002 Kentucky General Assembly refused to fund this
study and the Council has not undertaken it otherwise. Other
states such as Arizona, Connecticut, Illinois, Indiana, Ne-
braska, North Carolina are seriously studying the application
of the death penalty.

A recent 600 page study of the death penalty nationally by
Liebman, Fagan, Gelman, Davies,  West and Kiss, A Broken
System, Part II, Why There is so Much Error in Capital Cases,
and What Can be Done About It? (February 2002) provides
additional evidence that race may be playing an important
and inappropriate role in Kentucky death sentences and may
be increasing the amount of reversible error in Kentucky death
verdicts.  The study examined over 150 potential explanations
for error in capital cases based on thousands of items of data
about capital reversals over time, across the country, and in
each state with capital punishment.

Kentucky’s rate of reversal of capital verdicts from 1976 - 1995
exceeds the national error rate of 68%. The study provides
some troubling information about two possible causes of capi-
tal error in Kentucky. The first factor is the low rate of funding
for Kentucky courts. The study shows that low spending on
courts is associated with direct appeal reversal rates in capital
cases. During the 23 year period studied, Kentucky spent
less per capita on courts than all but four states in the nation
with the death penalty.

The second factor is the homicide risk to members of the
white community relative to the risk of homicide to members
of the African-American community. The study found that
the closer the homicide risk to white residents of a state ap-
proaches the risk of homicide to the state’s African-American
residents, the more likely it is that state and federal courts will
find that death sentences imposed are flawed and have to be
overturned. Other things being equal, reversal rates are more
than twice as high where homicides are most heavily concen-
trated on whites compared to blacks than where they are the
most heavily concentrated on blacks. Kentucky has the 5th

worst ranking on this factor in the nation among states that
have the death penalty.

The authors view this second factor as significant and trou-
bling because it may reveal the influence of race on the use of
the death penalty. There is evidence that heavy use of the
death penalty in response to fears about crime is associated
with high rates of error in capital verdicts. The authors also
found evidence that high rates of homicide victimization among
whites relative to blacks are the one source of pressure from a
politically influential segment of the population to use the
death penalty for reasons other than the seriousness of par-
ticular crimes. Since homicide rates are high in Kentucky for
whites relative to homicide rates for blacks, this factor is likely
to increase the kind of crime fears among whites that can lead
to the imposition of death sentences in weak or marginal cases,

which in turn can lead to high rates of reversible error. “Be-
cause of those fears, citizens put pressure on officials to seek
the death penalty more frequently, even if cases are weak.
The weaker the case, the more likely it is to be overturned.”
Charlotte Observer article, February 11, 2002.

Comprehensive studies by Kentucky scholars demonstrate
that discrimination exists in Kentucky capital sentencing on
the basis of the race of either the victim or defendant. The
facts show that the race of the defendant and the race of the
victim do play an inappropriate role in some Kentucky capital
cases.

In 1992 the Kentucky General Assembly passed Senate Bill 8 -
Bias Related Crime Reporting requiring that the Kentucky
Justice Cabinet and the Department of Public Advocacy perform
a study to determine if racial bias played any role in death sen-
tencing.

These two agencies commissioned Thomas J. Keil of the Univer-
sity of Louisville Sociology Department and Gennaro F. Vito of
the University of Louisville School of Justice Administration to
study Kentucky homicides from 1976-1991. They found in their
1993 study Keil & Vito, Race and the Death Penalty in Ken-
tucky Murder Trials, 1976-1991: A Study of Racial Bias as a
Factor in Capital Sentencing (Sept. 1993) published as Race
and the Death Penalty in Kentucky Murder Trails: 1976 –
1991, American Journal of Criminal Justice, Vol. 20, No. 1 (1995)
that racial discrimination does exist in Kentucky’s capital pro-
cess. As stated in their abstract:

- Blacks accused of killing whites had a higher than average
probability of being charged with a crime by the prosecutor
and sentenced to die by the jury than other homicide offend-
ers;

- The finding remains after taking into account the effects of
differences in the heinousness of the murder, prior criminal
record, personal relationship between the victim and offender,
and the probability of the accused will not stand trial for a
capital offense;

- Kentucky’s guided discretion system of capital sentencing
has failed to eliminate race as a factor in the process.

These same scholars previously had found in Kentucky that
“prosecutors were more likely to seek the death penalty in
cases in which blacks killed whites and that juries were more
likely to sentence to death blacks who killed whites.” Keil and
Vito, Race, Homicide Severity, and Application of the Death
Penalty: A Consideration of the Barnett Scale, Criminology
Vol. 27, No. 3 (1989). “In Kentucky, race is inextricably bound
up with the way in which the capital sentencing process op-
erates.” Id. at 528.

There was a struggle in achieving enactment of the Racial
Justice Act that spanned many legislative sessions. At 10:00
p.m. Wednesday night March 27, 1996, after hours of wran-
gling over health care reform, SB 132 addressing racial bias in
Kentucky’s death penalty was finally called up on the floor of

Continued on page 14
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the House of Representatives. Bill opponents, especially Rep-
resentatives Jon Ackerson and Dave Stengel from Jefferson
County, filed 13 floor amendments which would have weak-
ened the bill.

Speaking in favor of the Racial Justice Act in an hour-long
floor debate were House Judiciary Chair Mike Bowling from
Middlesboro, Lexington Representative Jesse Crenshaw, Lou-
isville Representative Eleanor Jordan, and Whitesburg Rep-
resentative Paul Mason, among others.

As legislators returned from a hastily arranged meal, Jordan
reminded them that SB 132 was not just another bill regulating
this or that occupation — they were being asked to deal with
fundamental issues of life and death, and with state sanc-
tioned racial bias.

In the end, all but two amendments were defeated, and SB 132
passed by a wide margin of 72 to 19. Just one week earlier, SB
132 appeared dead when it came up one vote shy of the ten
votes necessary to pass out of the House Judiciary Commit-
tee. Representatives Stengel and Ackerson were two of the
bill’s principal opponents in committee, as well.

But Representatives Jesse Crenshaw and Mike Bowling and
myself refused to let the bill die. On Monday, March 25, Bowl-
ing called an emergency committee meeting on the House
floor, where SB 132 gained three more votes after deletion of
provisions making the bill applicable to those currently on
Death Row.

SB 132 went back to the Senate floor where Senators voted
18-16 against it with the House amendments. I vowed to file
the bill again “because it is right.” Lexington Herald Leader,
Tuesday April 2, 1996 page B-4.

In the next General Assembly Senate Bill Committee Substi-
tute 171 sponsored by me passed the Senate 22-12 on Thurs-
day, February 5, 1998 after two hours of vigorous debate. The
identical House Bill 543 sponsored by Representative Jesse
Crenshaw of Lexington was introduced February 9, 1998 in
the House. After a vigorous hour-long debate in the House,
SB 171 passed.

During the Senate floor debate, I said SB 171 was simply a
method of insuring racism did not play a role in death sen-
tences. I observed that under the Act, defendants bore a high
threshold to prove race was a factor. Senator Charlie Borders
of Russell said, “This is a vote on whether we’re soft on
crime.” I championed the bill’s intent by stating, “I’m not soft
on crime. I’m strong on justice.” Some senators were using
“scare tactics” to attack the bill. They did not want the status
quo disturbed.

In the extended House debate on SB 171, Representative Jesse
Crenshaw led the fight for passage. He introduced retired
circuit Judge Benjamin Shobe in the House Gallery and read
from his 1996 letter (reaffirmed February 1998) to Representa-
tive Mike Bowling, chair of the House Judiciary Committee:

I address you as an African-American former Circuit
Judge, whose legal experience in Kentucky exceeds
fifty years. During this time, I presided in cases in
which the death penalty was sought and obtained both
pre-Furman and after Gregg.

My concern is SB 132/SCS [now SB 171] which pro-
poses to at least increase the perception of fairness in
the death penalty procedures of Kentucky. Because
the death penalty is our society’s ultimate punishment,
citizens realize it application must be supremely fair
and, therefore, expect that racial bias play no role in its
use. SB 132/SCS [now SB 171] proposes only to in-
sure that the death penalty not be sought on the basis
of race. This seems to me to be the least we can do to
help erase the perception of minorities that they do
not get a fair deal before the courts.

I have received the proposed legislation, with an eye
toward considering the objections which have been
raised by prosecutors. One of their objections is that
this bill will erase the death penalty in Kentucky. This
is entirely untrue. If restrictions upon the issuance of
capital punishment are to be looked upon as matters
of abolition, then we would no longer need present
requirements such as consideration of mitigating cir-
cumstances, juries that meet the Batson standard, and
proportionality reviews by the Kentucky Supreme
Court. Are we to believe and can we tell our constitu-
ents that death penalty procedures in this State are so
infected by race bias that no capital case could ever
be tried in which the death penalty is sought? Of
course not.

The objection that such procedures required by the
bill are onerous and costly has very little merit. After
all, judicial decisions are made frequently based upon
statistical information, and properly so. It has been
my experience that those charged with the responsi-
bility of presenting such information have the greater
responsibility. Therefore, the burden to present evi-
dence of racial bias is upon the accused. May we say
to them that any information which would tend to show
that they were accused and convicted because of race
should not be a part of the proceeding? Of course not.
With the experience this nation underwent as a result
of the Miranda decision, policemen have become more
professional. Should prosecutors object to having
their actions scrutinized to determine whether they
are free from untoward motivations? Of course not.
As a former prosecutor, I recognize the obligation of
this office to be eminently fair. This legislation requires
no more.

I am grateful for your support of the pending measure
and assure you that the citizens of Kentucky will be
relieved when passage of this bill guarantees greater
racial justice and harmony in our Commonwealth.

Continued from page 13
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SB 171 passed the House 70-23 on March 30, 1998 after three
amendments were defeated.

The vote is a strong expression by the legislators that they
support concepts of racial justice.

The 1998 Kentucky Racial Justice Act reads as follows:

532.300 Prohibition against death sentence being sought or
given on the basis of race — Procedures for dealing with
claims.
(1) No person shall be subject to or given a sentence of death
that was sought on the basis of race.
(2) A finding that race was the basis of the decision to seek a
death sentence may be established if the court finds that race
was a significant factor in decisions to seek the sentence of
death in the Commonwealth at the time the death sentence
was sought.
(3) Evidence relevant to establish a finding that race was the
basis of the decision to seek a death sentence may include
statistical evidence or other evidence, or both, that death
sentences were sought significantly more frequently:
(a) Upon persons of one race than upon persons of another
race; or
(b) As punishment for capital offenses against persons of
one race than as punishment for capital offenses against per-
sons of another race.
(4) The defendant shall state with particularity how the evi-
dence supports a claim that racial considerations played a
significant part in the decision to seek a death sentence in his
or her case. The claim shall be raised by the defendant at the
pre-trial conference. The court shall schedule a hearing on
the claim and shall prescribe a time for the submission of
evidence by both parties. If the court finds that race was the
basis of the decision to seek the death sentence, the court
shall order that a death sentence shall not be sought.
(5) The defendant has the burden of proving by clear and
convincing evidence that race was the basis of the decision
to seek the death penalty. The Commonwealth may offer evi-
dence in rebuttal of the claims or evidence of the defendant.
Effective: July 15, 1998; History: Created 1998 Ky. Acts ch.
252, sec. 1, effective July 15, 1998.

532.305 Application of KRS 532.300.
KRS 532.300 shall not apply to sentences imposed prior to
July 15, 1998.
Effective: July 15, 1998; History: Created 1998 Ky. Acts ch.
252, sec. 2, effective July 15, 1998.
532.309 Short title for KRS 532.300 to 532.309.
KRS 532.300 to 532.309 shall be cited as the Kentucky Racial
Justice Act.
Effective: July 15, 1998; History: Created 1998 Ky. Acts ch.
252, sec. 3, effective July 15, 1998.

The Response of Defenders, Prosecutors, Judges, the Pub-
lic to the 1998 RJA and to Racial Discrimination
Laws do not effectuate themselves. People effectuate laws.
We know this, for instance, from the history of the Civil Rights

Act. The reality is that the RJA means nothing unless those
who were in the position to utilize it use it. Some people might
not utilize the Act because they say, “I don’t see how I can
litigate it. I don’t have the resources to effectively investigate
it, obtain a study of it, raise it as an issue.” But, I wonder how
many just really do not believe that race is a significant or a
determining factor in what happens in some aspects of our
criminal justice system. The above context should give them
pause. The above statistics and Kentucky studies should
cause them to reconsider.

The Kentucky Racial Justice Act is a change of significance.
It is a change many have not accepted. Yet it is beginning to
be realized. The response of some indicates the refusal to
accept and implement the law. The response of others is a
lack of awareness. And then there are some that are working
to make it reality.

Defenders
In September 2002, all Kentucky public defenders across the
state were surveyed on how the Kentucky Racial Justice Act
has been implemented. Sixty-four defenders responded with
a variety of interesting thoughts. Of the 64, 4 said they had a
case that involved the Racial Justice Act provisions. Eight
said they were aware of anyone else raising the protections
of the Act.

Defenders have used the Act with some encouraging initial
results. They reported as follows:

" In a  Jefferson Circuit Court case, there was no plea offer
made by the Assistant Commonwealth Attorney. Defense
counsel were told this was because of some “policy.” Other
death cases were having offers extended. Defense counsel
were prepared to argue that their client didn’t have an
offer because his victim was white.   There was a motion to
discover the policy of the Commonwealth Attorney’s Office
concerning plea bargaining in death penalty cases.
Assistant Commonwealth Attorneys and the
Commonwealth Attorney were subpoenaed. It was the
belief of the litigators that they would have impeached
one another in answering the question of whether plea
bargaining was prohibited in death cases.  It was the
defenders’ belief that there was no such policy.  The Court
quashed all subpoenas and refused the motion to question
these witnesses by avowal.  The Court also denied the
motion to require the Commonwealth to reveal whatever
policy existed.  The case was resolved when the
Commonwealth later made a regular life offer with parole
eligibility in 12 years.

" An RJA motion was made in a case in Jefferson Circuit
Court. It was the belief of defense counsel that the Com-
monwealth had a policy of not seeking death against de-
fendants who had been found incompetent to stand trial
and then had competency restored. All other defendants
who fit in this category had killed nonwhite victims. The
motion to discover the policy was denied, as was a re-

Continued on page 16
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quest for an evidentiary hearing. The defendant received
LWOP 25 from a jury and did not appeal. There was no
offer made by the Commonwealth prior to trial.

" An RJA discovery motion was filed by defenders in
Warren Circuit Court concerning the history of the
prosecutor seeking death. Before the Court ruled on the
motion, the Commonwealth Attorney voluntarily provided
the information requested. The case was resolved with a
regular life plea with parole eligibility in 12 years.

" In a case involving a minority defendant and multiple vic-
tims of the same racial minority, defense counsel, citing
the RJA, moved for discovery of the prosecutor’s charg-
ing history in potential death penalty cases. This resulted
in the prosecutor having to provide detailed information
about all the potential death cases he had faced during his
tenure, and why he decided to seek death, or not to seek
death, in each case. A plea offer was subsequently made
and, ultimately, the negotiation led to a really favorable
plea agreement. As it turned out, the prosecutor’s charg-
ing history did not show any basis on which to argue that
his decision to seek death in this case was race-based. So
no further challenge based upon race was made in that
case. However, the RJA was one factor leading to a favor-
able settlement.

" A Herculean effort to argue in good faith that the Act
should apply retroactively in a capital post conviction
case, Matthews v. Parker, No. 3:99-CV-91, was made by
defense counsel, even though the Act itself expressly says
it isn’t retroactive. Unfortunately, this only seemed to alien-
ate the judges.

" In another case, a hearing was held, statistics considered,
motion to exclude death as a possible punishment was
overruled.

" The Bennie Gamble murder case in Paducah involved one
black male defendant facing death and two white female
codefendants who were not facing death. The victim was
a white male. The prosecutor after motions and argument
withdrew death as a possible punishment for Mr. Gamble.
He was convicted of murder and first-degree robbery and
sentenced to life in prison. The Kentucky Supreme Court
reversed this case by a 4-3 vote because of the failure of
the trial judge to excuse for cause a juror who had racist
views. Gamble v. Commonwealth, Ky., 68 S.W.3d 367, 373
(2002) (“ While Juror # 54 was hesitant to label himself a
bigot, and clearly embarrassed when voicing his views on
race, he did state that: (1) he was racially biased; (2) he left
his neighborhood because young black men were hang-
ing around in the area; (3) when he walked into the court-
room he assumed that Appellant was the accused because
of the color of his skin; (4) and he was opposed to, in fact,
offended by, inter-racial relationships. Juror # 54 specifi-
cally stated that he felt that people who were involved in
such relationships were low class, and that low class
people were more likely to commit crimes. Juror # 54 stated
that it was “hard to say” how the presence of an inter-
racial relationship would affect his decision in this case.

While Juror # 54 did eventually state that he could be fair
and reach a decision on the evidence, every indication was
that he holds racist ideas which affected his view of Appel-
lant before the first piece of evidence was presented to
him. In short, he had indicated a bias so strong that he
could not be rehabilitated. As stated in Montgomery v.
Commonwealth, Ky., 819 S.W.2d 713, 718 (1991), further
questions do ‘not provide a device to ‘rehabilitate’ a juror
who should be considered disqualified by his personal
knowledge or his past experience, or his attitude as ex-
pressed on voir dire.’ ‘This juror had indicated a bias so
strong that the prosecutor’s questions did not serve to
remove the disqualification.’”).

When asked what effect the Act has had on the race discrimi-
nation in Kentucky, public defenders responding to the Sep-
tember RJA 2002 Survey observed:
" It announces the statewide standard that all must follow as

a matter of law whether they agree with it or not. It calls
prosecutors to reform their charging and prosecution pro-
cess.   It calls on judges to insure that no prosecutions are
done as a product of race discrimination. It calls defense
attorneys to use this state-created standard to litigate so
that no one is prosecuted illegally.

" Mostly symbolic. Brings the issue out in the open. Gives
credence to the racial arguments we make. I have had racial
issues arise before the act where it would have been nice
to have the act as a back up.

" I think thus far it has had mostly symbolic and national
importance. I also believe it has had an unknown effect on
prosecutors, hopefully a good one.

" Possibly caused the prosecution to not seek the death
penalty against an African-American defendant.

" Recognizes that bias is at least possible and is not the
result of defense counsel’s ingenuity.  Since the passage
of the Act, it is my perception that the effect has been
positive.

But there is another set of responses from defenders respond-
ing to the September RJA 2002 Survey that are troublesome:
" A negative one — the essential effect is that prosecutors

have adopted policies of pursuing death in every eligible
case, rather than making a case by case determination. The
result is an increase in the number of death sentences
sought and received, to say nothing for the increased drain
on agency resources.

" I don’t think words change anything—prosecutors will still
find excuses to treat African American defendants differ-
ently.

" I have always seen the Commonwealth notice death on
every eligible person in my jurisdictions. I think that the
AGs office for example is very careful to avoid the “Racist”
label and charges everybody with the maximum. I believe
that the prosecutor is more inclined to offer the sweeter
plea bargain to folks with a similar background to him/her
and that usually means the white guy.

" I have faced, openly and sub voce, a “reverse RJA” wherein
the prosecutor notices in each and every case where there

Continued from page 15
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is arguably an aggravator. It was openly used that way by
Tim Kaltenbach in Paducah, and it made the lead story in
the Paducah Sun. I believe that this is also the unspoken
methodology in at least one other jurisdiction. I have been
successful in “making them pay” by overloading them with
activity and actions which required labor on their part that
could: go away: by their taking death off the table (i.e.,
more successful in taking death off the table where they
weren’t totally committed to a death sentence from the
start).

" I do not know first hand. I have heard of some prosecutors
seeking death in all cases in which an aggravating circum-
stance is present. In reality, I do not feel it can really pro-
tect against discrimination in the death penalty. Prosecu-
tors know how to disguise their motives. I am uncertain if
it has had any. It would interesting to know how many
Commonwealth’s Attorneys are not only aware of the act
but also its terms.

" I believe it has caused the prosecutors to seek death in
more cases and be more reluctant to negotiate a plea, so
that they will be seen as non-discriminatory.

" I believe it sometimes leads to notice being given in (non-
racially sensitive) cases where it might otherwise not be
sought so that prosecutors can reference the case to de-
fend against a Racial Justice motion. However, I know of
no case where I felt this led to an inappropriate death
penalty trial. I also know of no case where this admirable
public policy led to taking the death penalty off the table.

" My recollection is that Tim Kaltenbach referred to this
when he decided to seek death penalty on three Afro-
Americans who were accused of killing and robbing an-
other Afro-American: his point, not to seek death would
devalue the worth of the life of the victim because of his
race.

Meaning and Symbol are Critical
People of good will seek meaning in their actions, in the un-
derstanding of the actions of others and their government
and in their life. They want their leaders and their government
and their elected representatives to work to advance the good
of the public. They want to believe that the future will be
better because of what they do and what their leaders do.
They want to be treated fairly and they want to know that
others are treated fairly, especially in the criminal justice sys-
tem. This is as American as apple pie.  Meaning is manifested
in a state’s laws, practices.

These laws and practices are important symbols of what means
the most to us.  “Symbols embody and express [a society’s]
culture – the interwoven pattern of beliefs, values, practices,
and artifacts that define for members who they are and how
they are to do things.” Bolman and Deal, Reframing Organi-
zations: Artistry, Choice, and Leadership (2d ed. 1997) at
217. The Kentucky Racial Justice Act provides an important
symbol of what means the most to us in the Commonwealth.

Defenders expressed these responses to the September RJA
2002 Survey question, What is the symbolic meaning of
Kentucky’s Racial Justice Act:
" A decision of whether or not to seek a sentence of death

should not be made on the basis of a person’s race.
" Again, I cannot answer this question due to fact that I

have never used it.
" All human beings in Kentucky should be treated equally -

the criminal justice system cannot consider race when de-
ciding on bringing capital charges.

" Equality/balance
" Fairness.
" I believe the Act forces prosecutors to examine their rea-

sons for seeking death, and causes them to pause before
doing so.

" It is a good law to have on the books. It expresses a proper
position.

" It is that all of us are equal. We will not allow prosecutors
or judges to sentence people to death because of their
race or the race of the victim. It is a major public policy
statement to the criminal justice system and to the people
of  KY.

" It is the first stumbling, roadblock the state has to encoun-
ter before it can put a defendant to death. It looms like the
Sword of Damocles, which may fall on the next person who
tries to prosecute an African American in a death penalty
case.

" It makes a statement that extreme penalties are meted out
disproportionately based on race, that Kentucky acknowl-
edges this fact, and is attempting to rectify that injustice.

" It means that our state is committed to treating criminal
defendants fairly without race being involved, whether it
be the race of the defendant or the victim.

" Recognizes that there is a history of disparate treatment in
Kentucky that must be considered even though most of
the stereotypical overt forms of discrimination have been
eliminated

" Something like a Star of Bethlehem for a future Kentucky
and USA where tolerance and understanding are the norm,
not the exception.

" Symbolically, it means the death penalty should be color
blind in our state

" Symbolically, we can say, “all men are created equal” un-
der Kentucky’s law.

" The Act symbolizes the fact that the fight for racial justice
is still alive.

" The RJA is recognition that we in Kentucky HAVE en-
gaged in racial discrimination when it comes to the death
penalty and that we pledge not to do it anymore. The ex-
clusion of our previously-sentenced death row inmates
from the ranks of those who may benefit from the statute,
however, symbolizes (a) our lack of TRUE repentance for
our past sins and (b) the cowardly interest of most legisla-
tors in mere window-dressing, rather than real reform.

" The meaning (I think it is more than symbolic) is that racial
discrimination in criminal prosecution now has a formal

Continued on page 18
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statutory recognition. It can now be listed among the “in-
terests” that the Commonwealth has officially adopted in
their prosecutions. This makes it more difficult to dismiss
out of hand and may have lasting effects on prosecutions
once it is interpreted by appellate courts.

" That our racist past, particularly in regards to capital pun-
ishment, is unacceptable, and that we are going to take the
lead on writing that moral wrong.

" The people of Kentucky, in adopting the Racial Justice Act
through their elected representatives, have announced
their complete rejection of the death penalty as a tool of
discrimination. The people of Kentucky have renounced
the illegitimate use of the ultimate punishment for the fur-
therance of that great evil, racism.

" The symbolic value of the act is huge. It is the watchdog
that we can point to, not as a theory, but as a fact.

But other responses were more than disconcerting:
" Just that—symbolic. Again, it does not address systemic

racial injustice or try to change attitudes.
" It gives the impression we have a fair and even handed

judicial system.
" In my opinion, the symbolism that KY will not look the

other way when the DP is to be applied in a racially dis-
criminatory manner is 97% of the value of the bill. I have
seen little practical effect in my practice.

" The Racial Justice Act is wholly symbolic, as it has yet to
be seen to benefit clients on a daily basis.

" (I’m not sure you want the answer to this question, but
since you asked, I’ll give it) The RJA symbolizes to me
what happens when good intentions are not coupled with
good policy. Many people, myself included, predicted that
prosecutors would interpret the RJA as punishing their
discretion, and that their response would be to adopt a
policy of filing death notices in every eligible case. In those
counties with enough death eligible cases that we might
otherwise be able to make a claim, that appears to have
been what has happened. Far from improving “racial jus-
tice”, we have merely increased the drain on our resources
and fueled the death machine. No African American soul
has been saved by this legislation, the title of the act not-
withstanding.

When these Kentucky defenders were asked in the Septem-
ber RJA 2002 Survey why they thought that the Racial Justice
Act has not been used more, they expressed some significant
thoughts:
" 1) Very tough to compile necessary info and prove. 2) Ev-

ery case is different and the facts of any death penalty-
eligible case can be presented to make it worse than other
comparable cases. 3) Arguing in a public high-profile case
that the local prosecutor is applying the law in a racist
manner does not foster positive relationships in that par-
ticular case or in the thousands of cases between the
defender’s office and Commonwealth. In my opinion, in a
clear majority of counties, formally raising a Racial Justice

Act motion would have dire consequences on the success
of the defense attorney in that individual case and perhaps
scores of other cases while the prosecutor cools down
from being called racist in the local paper.

" At least here, we are not working in a vacuum. These are
people with whom we work and who we know. If there is an
aggravating factor, and they give notice, that generally
means that we have not been successful at working out a
plea. In the only death case from this area in a decade, the
client was offered a plea and declined it. That makes it hard
to argue racism when it seems much more likely that the
death penalty was used to get pleas.

" Attorneys are unfamiliar with it.
" Because it is a new act, because it involves a significant

study using statistics, and because our line staff do not
want to accuse their prosecutors of being racist even when
prosecutor their clients in a capital case.

" Because it is a toothless tiger, an empty symbolic gesture
without any realistic enforcement mechanism.  Statistics
are only a useful source of evidence if there are large sample
groups from which to draw. In most counties, there are
only a handful of eligible cases, far too few to draw any
conclusions  — particularly given the lack of racial diver-
sity in those counties. In counties where there are more
cases (and more African-Americans) the prosecutors have
responded exactly as predicted, by sending everybody they
can to the death chamber, rather than merely the black per-
petrators and the killers of whites.

" Because racial discrimination is difficult to show. And ad-
vocating the act may result in more prosecutions and an
unwillingness to negotiate.  Also, since race has a bearing
on EVERY case (even white defendant and/or white victim
cases) I believe there is some reluctance on the part of
defense attorneys to raise the RJA so often, for fear of
scuttling the act.

" Because the court has been reluctant to admit racism plays
a role in criminal prosecutions.

" Because the death penalty is requested every time there is
an applicable aggravator. It actually leaves less room for
negotiation.

" Because the prosecutors are aware now that their actions
will be monitored more closely. Thus, they do not even
want the possible perception that the death penalty is be-
ing sought based upon the race of the defendant.

" Defense attorneys, especially public defenders, have too
many cases and too few resources to litigate this properly,
and too many defense attorneys and public defenders do
not really believe that there is a race problem or are afraid
to litigate this claim as it gets reduced to the prosecutor is
a racist and is explosive and they fear the prosecutor will
retaliate against them in this or other cases.

" I can answer only for myself, but I doubt that my experi-
ence is very unique: a) I have to pick and choose which
battles to fight, because there aren’t enough hours in the
day to fight them all. Almost without exception, my cases
involve white defendants, charged with killing white vic-
tims, in jurisdictions which are 95+% white, where no mem-
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ber of a minority race has been charged with murder, or has
been a murder victim, within anyone’s memory. In such cases,
if I have to choose between mounting an RJA challenge
and doing some other work on the case, I’ll opt against the
RJA challenge. I do wonder why more RJA challenges
haven’t come out of the jurisdictions which have more ra-
cial diversity than my area. b) The statutory language is
confusing. In one place, it says that we can make our case
by showing that race was a significant factor STATEWIDE
in decisions to seek death. In another place, it says that we
have to state specifically how race played a part in the
decision-making in our own case and then we must prove
that race was “THE basis” for the decision to seek death.
The requirement of showing race-based decision-making
in one particular case is a MAJOR burden. I had thought
that the RJA would relieve us of that burden, rather than
codify it.

" It is a hard thing to accuse an attorney you know and re-
spect of any form of racism. It is also hard to make a case
under the act because the judges deciding under it also
know and in most cases respect the prosecutor.

" It’s always difficult to get people to raise race issues.
" KRS 532.300 requires the defendant to meet a very heavy

evidentiary burden, which then may (if the Court is thus
satisfied) be defeated by the prosecutor’s assertion of any
barely credible non discriminatory reason for the charging
decision. This does not explain why the RJA is not used
more, but it does explain why the RJA has not brought
down the death penalty. It sounds like the prosecutors ref-
erenced in the question had very guilty consciences in-
deed.

" Many people are not aware of it.
" My first thought is that the Racial Justice Act has not been

used more often than it has because of lack of knowledge
among legal practitioners about its existence and regarding
its practical use.

" Not enough time has passed. Be more patient. It is too soon
for this survey.

" Prosecutors are always predicting the end of the world, I
wouldn’t give them much credence. People still don’t like
to raise racial issues. It’s awkward to call a judge racist.
When I have done that, everyone else in the room (includ-
ing other DPA defense attys) physically moved away from
me and kept their mouths shut. Often, the issues are am-
biguous rather than slap you in the face racism.

" Prosecutors are now on notice to be fair.
" Prosecutors have postured their approach in cases to

project a racially-neutral image.
" The ability of prosecutors to hide their motive and/or bias.
" The perception, at least, that the recommended methodol-

ogy requires virtually gargantuan efforts, time and cost,
for the surveys, etc. Some public defenders demonstrated
otherwise, but the perception (i.e., the reality therefor) is
still out there.  Also, the prosecutors are aware and we
have a situation where the RJA is having a significant posi-
tive effect without defense intervention by way on not
giving notice where the aggravator did exist.

" The threat of being exposed as racist has caused prosecu-
tors to be more careful when deciding to seek the death
penalty, thereby negating the need to raise the defense
provided by the Act. As mentioned previously, raising the
specter of the Act during negotiations at pre trial results in
not needing to raise the act formally.

" They found an end-run around RJA.

Defense attorneys carry the mantle of challenging the gov-
ernment, an important part of what has to be done in the
system to maintain a democracy. Defenders, as people whose
decisions impact the lives of individuals, as well the effective-
ness of the Racial Justice Act, should take very serious note
of and find avenues in which to utilize the Act as a tool to
combat racial discrimination. This is especially important when
death is the ultimate punishment.

Defenders, I encourage you to pursue implementing the RJA
with vigor, as some of your courageous colleagues have done.

Prosecutors
During its consideration in the Kentucky General Assembly,
Commonwealth Attorneys went out of their way to oppose
the RJA and dilute it. Why? What do they fear? They fought
the RJA in an irrational way. Some of them took positions that
were less than commendable. They were not honest in their
approach in dealing with these things and were trying, in
some instances, to undermine it at all costs.

If race is not a part of this capital process, prosecutors have
nothing to fear. Our judges will make that finding. Prosecutors
should want this clear, rationale procedure to insure the process
has integrity and the full confidence of the people of Kentucky
when one of its citizens’ life is taken by the state.

Where a pattern of race discrimination is shown, a government
official should have the responsibility to explain the reasons for
the pattern. Sometimes there are reasons for prosecuting a case
capital that are legitimate despite the pattern. If, however, a gov-
ernment official is unable to explain legitimate reasons for a pat-
tern of racial discrimination, there should be a remedy available
to the person.

The Kentucky Racial Justice Act provides an opportunity for a
defendant to place relevant evidence before a judge. The Act
restores integrity to a justice system that is still tainted by the
discrimination that caused the Supreme Court to strike down all
death penalty statutes in 1972. The Court made it clear that dis-
crimination could not be tolerated, and in McCleskey v. Kemp,
481 U.S. 279 (1987) has provided a direction for states to take to
eliminate it in capital sentencing.

Prosecutors argued that the Racial Justice Act would eliminate
the death penalty in Kentucky. The Act has not abolished the
death penalty in Kentucky. It prohibits only the imposition of a
death sentence when the Court has found that racial bias existed
in a particular capital case.

The Commonwealth can seek the death penalty by showing that
any apparent racial disparity was really based on nonracial fac-
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tors, such as the brutality of the offenses or the prior records of
the offenders. The State can seek a death penalty in any case that
does not fit within a racially discriminatory pattern. This will be
particularly true in highly aggravated cases where there is no
evidence of racial bias.

The RJA merely says that when a prosecutor is making a decision
as to how to proceed with a case that s/he makes sure that other
cases, black or white, defendant or victim, that have a similar level
of seriousness, are charged in the same way. In this way, there
would no longer be an over-representations of blacks being
charged with capital crimes or under-representations of whites.

Only those who use their discretion in a way that leads to racial
imbalances will be unable to seek the death sentence.
Prosecutors who believe that the RJA would abolish the death
penalty must also believe that a decision to seek the death pen-
alty can always be proven to be based on racial discrimination.
Otherwise, one would not assert that the Act will end the death
penalty in Kentucky. This is very disturbing. It reflects either (a)
a belief that unexplainable racial disparities are not genuine indi-
cators of the intrusion of race bias in the capital sentencing pro-
cess, or (b) a willingness to tolerate race discrimination for the
sake of capital punishment. Neither of these rationales is accept-
able.

Prosecutors also argued that statistics should not be allowed to
be used as that was the reverse of the criminal justice system’s
value of considering only the individual before it for particular-
ized sentencing. Racial discrimination is the opposite of treating
each individual as unique, with punishment and treatment par-
ticularized to who he/she is or what he/she has done. Rather,
racism treats persons with the same color of skin the same, re-
gardless of who they are or what they have done. There is evi-
dence that prosecutors/judges/juries have historically discrimi-
nated against black defendants who have killed white victims.
The Racial Justice Act seeks to eliminate race from the calculus,
freeing all of the parties to treat each defendant in a particular
way without the broad taint of generalized racism.
Prosecutors also argued that there is no need for this Act be-
cause defendants can currently raise the issue of racism. The
United States Supreme Court has invited legislators to develop
remedies for eliminating racial bias from the capital sentencing
process. In a 5-4 decision, the United States Supreme Court held
in 1987 that capital defendants do not have a constitutional
right to use statistical proof of racial bias in court. McCleskey v.
Kemp, 481 U.S. 279 (1987). In that case, the Court did invite
taking this issue to the state legislatures to provide a remedy.
Without this Act, a defendant who is subject of discrimination
has no certain remedy.

The principle of equal treatment in the criminal courts goes to the
core of our civil rights history and to the integrity of our entire
system of justice. The question is not whether you are for or
against the death penalty. The question is whether the death
penalty should be subject to the same standard of nondiscrimi-
nation as any other institution in our state.

The RJA prohibits racial bias in the seeking of a death sentence.
It permits individuals who believe the decision to seek a death
sentence is the result of race discrimination to base their claim on
the same type of evidence that is used by other civil rights liti-
gants to challenge discrimination in employment, housing, or
education.

Prosecutors argued that they would not be able to rebut the
study since the state’s burden is impossible to meet. The facts
are otherwise. The state can rebut the allegations of discrimi-
nation in several ways. For example, rebuttal could be race
neutral facts like the aggravating and mitigating circumstances
in the cases being compared. The state can explain the appar-
ent pattern of disparities in the defendant’s case does not fit
any pattern that does exist. One could argue that in all mul-
tiple death aggravator cases, the death penalty was always
sought and that this explains why the decision to ask for.
death was made. Prosecutors could also use expert witnesses
to show how the evidence presented by the defendant is in-
valid. The state met its burden of proof at the trial level in
McCleskey v. Kemp, 481 U.S. 279 (1987) where the district
court held an evidentiary hearing under procedures similar to
those the Act would require and the state convinced the court
that the statistical evidence was invalid. The Supreme Court,
passing over this factual finding, ruled as a matter of law, that
statistics could never be used in a death case, regardless of
validity, unless legislatures enacted laws allowing statistical
evidence to be used. The Racial Justice Act responds to the
Supreme Court’s legal ruling.

Many prosecutors have said that the solution to complying
with the Act is to seek death in every case that can be pros-
ecuted as a capital case. Many have followed that promise
but others have not. In effect, the prosecutors who prosecute
every case possible as capital to avoid being accused of seek-
ing in their discretion death for a racial reason have decided
to exercise no discretion. The people of Kentucky have not
elected Commonwealth Attorneys to exercise no discretion.
Such behavior turns the Act on its head in derogation of the
law of the Commonwealth, which prosecutors are sworn to
uphold.

Prosecutors, I encourage you to implement the RJA with vigor.
Use your discretion wisely.

Judges
In assessing the response of the judiciary, it is helpful to look
at the context over a course of time. Kentucky courts have
not been especially friendly to claims of racial discrimination
in criminal cases.

Prior to enactment of the Racial Justice Act, the Kentucky
Supreme Court did not find relevant a statewide study of capital
cases over 15 years indicating there is racial discrimination in
the imposition of the death sentence in Kentucky. Bussell v.
Commonwealth, Ky., 882 S.W.2d 111, 115 (1994). In Gamble v.
Commonwealth, Ky., 68 S.W.3d 367, 373 (2002) the Kentucky
Supreme Court did reverse the conviction by a 4-3 vote be-

Continued from page 19
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cause of the failure of the trial judge to excuse for cause a juror
who had racist views.

Members of all races in Kentucky are not sufficiently brought
into every level of the decision making process. Kentucky is
required to follow Batson v. Kentucky, 476 U.S. 79 (1986) but in
the 25 years since Batson was decided, there is but one rever-
sal by a Kentucky appellate court of a case due to a Batson
challenge.

This is significant because prosecutors have a history of strik-
ing minorities, although they do not admit they do. History
has helpful evidence. The Kentucky Prosecutor’s Handbook
(1975) issued by the Office of the Attorney General,
Prosecutor’s Assistance Division counseled in favor of ex-
cluding minorities as jurors, particularly potential jurors who
were of ethnic or national background similar to that of the
defendant who was on trial.

Former Jefferson Circuit Judge Ellen Ewing stated in a March
17, 1997 Affidavit3 that prosecutors had used their peremptory
strikes “to remove all blacks,” and she discharged jury panels
because of the caselaw.

The Kentucky Supreme Court considered both of these pieces
of evidence in the capital case of Taylor v. Commonwealth,
Ky., 63 S.W.3d 151 (2001) and found that there was no show-
ing of discriminatory use of peremptories. An extensive dis-
senting opinion by Justice Stumbo termed the evidence pre-
sented to support the claim of discriminatory use of
peremptories as impressive.4

The significance of improper exclusion of minorities is promi-
nent in capital cases because the race of jurors has an out-
come determinative effect on the sentence.

“In all statistical models, black jurors are significantly more
likely to oppose the death penalty than are white jurors.”
Theodore Eisenberg, Stephen Garvey & Martin Wells, The
Deadly Paradox of Capital Jurors, 74 Southern California Law
Review371, 385 (2001).

“There is a clear ‘white male effect’ in capital sentencing in
cases with black defendants and white victims. The presence
of 5 or more white males on the jury dramatically increased the
likelihood of a death sentence.” William Bowers, Benjamin
Steiner & Marla Sandys, Death Sentencing in Black and White:
An Empirical Analysis of the Role of Juror’s Race and Jury
Racial Composition, 3 University of Pennsylvania Journal of
Constitutional Law 171, 192 (2001). “The presence of black male
jurors in the same cases, by contrast, substantially reduced the
likelihood of a death sentence.” Id. “White male jurors are more
likely to believe that a black defendant is dangerous and not
remorseful, and are the least likely to be able to identify with the
defendant in a black defendant/white victim case. Black male
jurors, on the other hand, are most likely to believe the defen-
dant is not dangerous, is sorry, and best able to identify with
the defendant.” Id. at 212-222.

“First, white jurors were more likely than black jurors to have
felt anger toward the defendant. Second, white jurors were
less likely than black jurors to have imagined being in the
defendant’s situation. Third, white jurors were less likely than
black jurors to have found the defendant likeable as a per-
son.” Stephen P. Garvey, The Emotional Economy of Capital
Sentencing, 75 New York University Law Review 26, 46 (2000).
“Black jurors on the other hand appeared more willing to sepa-
rate the sin from the sinner.” Id. at 47.

Prosecutors are required under Batson to provide a reason
why they use a peremptory challenge to strike a minority.
Judges should likewise require prosecutors, when a challenge
under the RJA is made, to provide in discovery why they
sought death on this defendant in this case, the factors that
they considered in deciding to exercise their discretion to
seek death in this case versus other cases, the data on other
capital eligible cases and their decision to seek or not seek
death in those cases. Just as Batson requires a race neutral
reason why a black juror is excused, judges should be requir-
ing prosecutors to do the same concerning the decision to
seek the death penalty. Courts should also require prosecu-
tors to reveal what policies they have concerning seeking to
prosecute a case as capital. This would require prosecutors
to adopt race neutral policies that do not currently exist.

The Report of the Governor’s Commission on Capital Pun-
ishment issued by Governor George H. Ryan April 2002 had 85
recommendations including adoption of protocols on a
prosecutor’s exercise of discretion in seeking to prosecute a
case capital and a mandatory review of death eligibility by a
state-wide review committee of 4 prosecutors and a retired
judge.

The 1996 Kentucky Racial Bias Task Force, the Chief Justice,
and the Administrative Office of the Courts issued a Report,
Does Race Matter; Examining the Perceptions of Court-us-
ers on the Fairness of the Kentucky Courts (1997) in part
concluding that, “ In the final analysis, the social problem of
racial disparity continues to influence and even cloud the
judiciary.” Id. at 13.

Judges, I encourage you to take RJA claims seriously. Seek
the truth based on the evidence. Look at the context.  Require
helpful discovery. Deliberate well and decide to rid the crimi-
nal justice system of racial discrimination in the application of
the death penalty.

The Public
Kentuckians want a criminal justice system to be free of racial
bias, especially when it considers capital cases. They want
fair process. They want the results to be reliable. They want
to know that people got a fair deal. They want to have confi-
dence in the decisions in the criminal justice system. A 1989
statewide public opinion poll showed that 92% of Kentuck-
ians believed that the law should guarantee that no racial bias
exists in application of the death penalty.  That rose to 94% in
a June 1997 statewide poll of Kentuckians. This RJA responds

Continued on page 22
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to the public’s desire to facilitate a process and remedy for
discrimination.

Kentucky Legislature
The 2001 General Assembly passed a racial profiling bill.5 It
required the development of a policy for Law Enforcement.6

The first set of statistics collected have been released by the
Kentucky Justice Cabinet. The statistics must be mined for an
understanding of where racial profiling exists in Kentucky and
why it exists.

Conclusion
We could proclaim that race has nothing to do with our Ken-
tucky criminal justice system. We could argue that race is never
inappropriately used in the prosecution of a capital case in our
Commonwealth. But we know, especially when we consider
the historical context and the relevant studies, the reality is
quite different. Race is a multifaceted, complicated, complex
problem in our Kentucky criminal justice system which prides
itself on fair process and reliable results no matter who you are
or what you look like. We do not like to think about race, talk
about race, or tackle what we have to do to eliminate racial
discrimination in our criminal justice system.  But we must. We
must or we are doomed to the ignoble past.

There should be an effective process and remedy when a sen-
tence of death is sought or imposed due to racial discrimina-
tion. Prosecutors, judges and defenders should embrace that
process and remedy.

George C. Wright in Racial Violence in Kentucky: Lynchings,
Mob Rule, and “Legal Lynchings,” 1865-1940 tells us that
the racial violence discussed in his book “has ended for the
most part. Steps taken by concerned government officials and
by black and white civic leaders have proven over time to be
sufficient to eradicate the acts of mobs. Even though they still
lack total equality before the law, black Kentuckians are no
longer tried in courthouses where white mobs are clamoring
for the death penalty and heavily armed soldiers surround the
building, closely checking each person entering the court-
room. Their trials last much longer than an hour, and jurors
take longer than five minutes to render verdicts. The mental
state of the accused is also considered. All of this can be
viewed as progress; we as a nation no longer allow people to
be lynched inside or outside the courtroom. We as Americans
tend to applaud ourselves for doing the “right thing,” for ex-
tending to the accused person the right to defend himself and
to challenge fully his accusers in court. Many people do not
want to be reminded of a time when racial violence was ram-
pant; they think this is too negative and dwells on only the
worst aspects of society. Regardless, it is extremely important
to remember that Kentuckians and Americans consistently
went to great extremes to deny blacks their most fundamental
rights. Centuries of judicial prejudice and mob violence are
not erased quickly. Within our society the dangers still remain,
dormant perhaps, but present nevertheless. If we understand

the past evils, and are reminded of them, perhaps such evils
will stay as they should be, behind in the past.” Id. at 304-305.

Regrettably, we now know that the dangers of racial discrimi-
nation in Kentucky’s criminal justice system are not dormant.
They are not relics of the past. They are present today, with
sophistication not previously seen. They rage with new,
stealthy insidiousness.

But people of good will are working to remedy the racial dis-
crimination that remains in today’s criminal justice system. The
1998 Racial Justice Act has passed. It is law. It is a symbol and
its substance is beginning to be realized. The criminal justice
system is strengthened by having a focused process to insure
race is not a part of its outcomes. The work of equal justice for
all continues.

Gerald A. Neal
One Riverfront Plaza

401 West Main St., Suite 1807
Louisville, KY 40202

Tel: (502) 584-8500; Fax: (502) 584-1119
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Racial Justice Act: Capital Trial of African-American in Barren
County Results in Life Without Parole Sentence

Nate Wood, an African-American, was tried in Barren County from
April 22t o May 23, 2003 on allegations of kidnapping and killing his
former girlfriend in the daytime on a busy street in downtown Glasgow,
and for breaking into a home and taking an elderly hostage after leaving
the scene. The level of pretrial publicity and community interest and
discussion was constantly high during the case. Nearly everyone in the
community had knowledge of the case, and a large segment seemed to
have settled and extremely hostile views about Mr. Wood. The case was
universally regarded as shocking and disturbing, even by those with no
preconceived views that Mr. Wood should receive a death sentence.  A
defense motion for a change of venue was denied. Barren County is a
small, predominately rural community where African-Americans consti-
tute about 4.5% of the population. The Commonwealth moved for se-
verely limited individual voir dire, even seeking an order mandating that
certain questions be asked, and no others. The defense filed the following
Racial Justice Act motion, asking for several remedies including indi-
vidual voir dire sufficient to deal with the reality of racial discrimination.
There was a hearing on the motion that seemed inconclusive and, ini-
tially, somewhat disappointing. The Court refused to exclude death as a
sentence, and the Judge appeared to counsel to be somewhat irritated
that the motion had been filed. The Court did, however, ultimately pro-
vide for voir dire that recognized the context of the case. Voir dire lasted
three and one half weeks and was searching and deliberate. After a trial of
6 days, the jurors convicted Mr. Wood of  wanton murder and capital
kidnapping and after a sentencing hearing the jurors sentenced him to life
without parole. See The Advocate, No. 5, Volume 25, September 2003 at
http://dpa.ky.gov/library/advocate/sept03/racialjustice.htm for a motion
by Rob Sexton.
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Above Abbreviations:
Maximum Security

KSP: Kentucky State Penitentiary
Medium Security

EKCC: Eastern Ky Correctional Complex
GRCC: Green River Correctional Complex
KCIW: Ky Correctional Institute for Women
KCPC: Ky Correctional Psychiatric Center
KSR: Ky State Reformatory
LLCC: Luther Luckett Correctional Complex
NTC: Northpoint Training Center
RCC: Reederer Correctional Complex
WKCC: Western Ky Correctional Complex

Private Prisons
LAC: Medium Security: Lee Adjustment Center
MAC: Minimum Security: Marion Adjustment Center

Other
A&C: Assessment & Classification Center
CD: Class D Felon

FOOTNOTES
1.  Racial Profile of Kentucky’s Inmate Population

All Institutions: Kentucky Department of Corrections Profile of Inmate Population (January 2003)

Race Number Percent

White 10,654 67
Black 5,093 32
Native American 6
Asian 11
Hispanic 146 1
Other 24

——— ———
Total 15,934 100

CSC: Community Services Centers
CC: Community Custody
CI: Controlled Intake
CM: Contract Medium

2. Currently, there are 7 African-Americans on Kentucky’s death
row of 34.

3. The Affidavit of March 17, 1997 states:
Comes now the Affiant, Ellen B. Ewing, and states as follows,

having first been duly sworn;
I am a circuit judge in the Jefferson Circuit Court, I have been

on the circuit bench for 13 years.
Prior to the United States Supreme Court decision in Batson v.

Kentucky, I discharged a petit jury panel because the prosecution
had used its peremptory strikes to remove all black persons from
the panel. In that case, the prosecution did not use all of the pe-
remptory strikes available to it.

(— less than 1%)

Continued on page 24
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One reason I discharged that panel was my awareness that the
Commonwealth had in other prior cases also elected to utilize strikes
to remove all blacks. I had decided to research whether such practice
was constitutionally permissible. By the time of the trial in which I
discharged the panel, such practice was an issue of increasing con-
cern to me. My research convinced me there was caselaw to rely
upon in discharging such a panel.

Further affiant sayeth not. Hon. Ellen B. Ewing
4. The dissent in Taylor v. Commonwealth, Ky., 63 S.W.3d 151, 171
(2001) states: “Taylor produced very impressive evidence in sup-
port of his claim that the Commonwealth Attorney violated his right
to equal protection of law by using peremptory strikes to remove
African-American jurors from the jury venire solely on account of
the jurors’ race. The evidence presented included:
(1)  Passages from the Kentucky Prosecutor’s Handbook that stated
that the following were not “preferable” jurors for the prosecution:
(1) a juror who came from a “[m]inority group[ ] who may have a
grudge against law enforcement;” and (2) a “juror of racial or national
background to that of the defendant.”
(2)  Observations by a then-sitting Jefferson Circuit Judge that she
discharged a panel in a particular case because the Commonwealth
Attorney used peremptory strikes to remove all black jurors on the
venire and because of her “awareness that the Commonwealth had in
other prior cases also elected to utilize strikes to remove all blacks.”
(3)  The  testimony of a former Jefferson County public  defender
that he  had  observed a  pattern and  practice of the Commonwealth
using peremptory strikes to remove blacks from jury venires.
(4)  The testimony of a private attorney that he had observed the
same pattern and practice on behalf of the Commonwealth in “doz-
ens and dozens of murder cases, many of which had been tried capi-
tally.”
(5)  The testimony of a former staff attorney who worked for the
Jefferson County Commonwealth Attorney, who testified that it
was understood in the office that prosecutors should strive to strike
jurors with the same ethnic background. Further, she testified that it
was common knowledge that the same Commonwealth Attorney
who prosecuted Taylor’s case—who is also African- American—
believed that blacks on the jury panel were bad.
5. 15A.195 Prohibition against racial profiling — Model policy —

Local law enforcement agencies’ policies.
(1) No state law enforcement agency or official shall stop, detain, or
search any person when such action is solely motivated by consider-
ation of race, color, or ethnicity, and the action would constitute a
violation of the civil rights of the person.
(2) The secretary of the Justice Cabinet, in consultation with the
Kentucky Law Enforcement Council, the Attorney General, the Of-
fice of Criminal Justice Training, the secretary of the Transportation
Cabinet, the Kentucky State Police, the secretary of the Natural
Resources and Environmental Protection Cabinet, and the secretary
of the Public Protection and Regulation Cabinet, shall design and
implement a model policy to prohibit racial profiling by state law
enforcement agencies and officials.
(3) The Kentucky Law Enforcement Council shall disseminate the
established model policy against racial profiling to all sheriffs and
local law enforcement officials, including local police departments,
city councils, and fiscal courts. All local law enforcement agencies
and sheriffs’ departments are urged to implement a written policy
against racial profiling or adopt the model policy against racial profil-
ing as established by the secretary of the Justice Cabinet within one
hundred eighty (180) days of dissemination of the model policy. A
copy of any implemented or adopted policy against racial profiling

shall be filed with the Kentucky Law Enforcement Council and the
Kentucky Law Enforcement Foundation Program Fund.
(4) (a) Each local law enforcement agency that participates in the
Kentucky Law Enforcement Foundation Program fund under KRS
15.420 in the Commonwealth shall implement a policy, banning the
practice of racial profiling, that meets or exceeds the requirements of
the model policy disseminated under subsection (3) of this section.
The local law enforcement agency’s policy shall be submitted by the
local law enforcement agency to the secretary of the Justice Cabinet
within one hundred eighty (180) days of dissemination of the model
policy by the Kentucky Law Enforcement Council under subsection
(3) of this section. If the local law enforcement agency fails to submit
its policy within one hundred eighty (180) days of dissemination of
the model policy, or the secretary rejects a policy submitted within
the one hundred and eighty (180) days, that agency shall not receive
Kentucky Law Enforcement Foundation Program funding until the
secretary approves a policy submitted by the agency. (b) If the
secretary of the Justice Cabinet approves a local law enforcement
agency’s policy, the agency shall not change its policy without ob-
taining approval of the new policy from the secretary of the Justice
Cabinet. If the agency changes its policy without obtaining the
secretary’s approval, the agency shall not receive Kentucky Law
Enforcement Foundation Program funding until the secretary ap-
proves a policy submitted by the agency.
(5) Each local law enforcement agency shall adopt an administrative
action for officers found not in compliance with the agency’s policy.
The administrative action shall be in accordance with other penalties
enforced by the agency’s administration for similar officer miscon-
duct.
Effective: June 21, 2001; History: Created 2001 Ky. Acts ch. 158,
sec. 1, effective June 21, 2001.
6. MODEL KY RACIAL PROFILING POLICY Pursuant to KRS

15A.195 POLICY
The protection of, and the preservation of the constitutional and civil
rights of individuals remains one of the paramount concerns of gov-
ernment, and law enforcement in particular. To safeguard these rights,
law enforcement personnel shall not engage in any behavior or activ-
ity that constitutes racial profiling. The decision of an officer to
make a stop or detain an individual, or conduct a search, shall not be
solely motivated by consideration of race, color, or ethnicity. Stops,
detentions, or searches shall be based on articulable reasonable sus-
picions, observed violations of law or probable cause, and shall com-
ply with accepted constitutional and legal provisions, and with the
Code and Cannon of Ethics adopted by the Kentucky Law Enforce-
ment Council through Peace Officer Professional Standards.
Definitions For purposes of this policy:
“Racial Profiling” means a process that motivates the initiation of a
stop, detention, or search which is solely motivated by consider-
ation of an individual’s actual or perceived race, color, or ethnicity, or
making discretionary decisions during the execution of law enforce-
ment duties based on the above stated considerations. Nothing shall
preclude an officer from relying on an individual’s actual or perceived
race, color, or ethnicity as an element in the identification of a sus-
pect or in the investigation of a crime, a possible crime or violation of
law or statute.
Training All officers shall complete the Kentucky Law Enforce-
ment council approved training related to racial profiling. Such train-
ing shall comply with Federal Law, state statutory provisions, case
law and other applicable laws, regulations, and established rules.
Discipline An officer who violates a provision of this policy shall
be subject to the agency’s disciplinary procedures, which shall be
consistent with other penalties imposed for similar officer miscon-
duct.

Continued from page 23
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A REFRESHER COURSE ON BRADY:
THE LAW IS BETTER THAN YOU THINK –

HERE’S SOME CREATIVE WAYS TO USE IT

As a free-lance public defender, I am fortunate in that my
practice allows me to work on cases with fine defenders all
over the country.  This in turn permits me to compare trends
in the criminal justice systems of many different states and
courts.  Over the past few years, it has become obvious to
me that we are in the midst of a national epidemic of Brady
violations.  Good defenders everywhere report that the situ-
ation is so extreme that when preparing for trial they simply
assume that the State is concealing exculpatory evidence.
Most of the time, they are not disappointed.  A random sample
of cases I have litigated or observed includes:

• A West Virginia kidnapping case where the State ne-
glected to mention a witness who told police that imme-
diately before leaving a bar with the defendant, the al-
leged victim introduced the defendant to the witness,
and said that he was taking the defendant home with
him.

• A New York federal case in which the Government sim-
ply lied about making a deal with their snitches.

• A District of Columbia case in which authorities were
supplying imprisoned witnesses with sex and drugs in
the courthouse as an incentive to keep their testimony
favorable.

A brief tour through the relevant key numbers of any state
or regional Digest (Criminal Law Key #700 is a good place to
start) reveals that hundreds, if not thousands of these cases
come up every year.  They are not confined to any state or
region or county.  No one has a monopoly on prosecutorial
misconduct.  In this respect, no matter where we practice, we
are in a bad jurisdiction.

It would take a good sociologist, or perhaps a psychologist
to explain why Brady violations have become such a com-
mon part of the legal landscape.  Perhaps it is because crimi-
nal cases have become so politicized that a win-at-all-costs
mentality is beneficial to a prosecutor’s career.  Perhaps it is
because the present generation of prosecuting lawyers has
grown up watching television and movies that glorify
prosecutorial misconduct.

Regardless of the reason for the epidemic of Brady prob-
lems, we as defenders must realize that there are things we
can do to stop some of these abuses, and other things we
can do to win in spite of them.  This article recommends
three steps for defenders who want to improve their success
in litigating exculpatory evidence issues:

1. Become familiar with the specific legal principles that
form the basis for all Brady cases.  This does not mean
just understanding the general nature of Brady – that
the State has a Due Process obligation to turn over ex-
culpatory evidence – but understanding exactly what is
meant by Brady material, and knowing exactly how the
disclosure rules work.

2. Recognize the most common situations in which excul-
patory evidence is concealed.  Then investigate thor-
oughly and be aggressive in pushing for disclosure ev-
ery time those situations come up in your cases.

3. Learn to present Brady claims in a persuasive, factual
way at both the trial and appellate levels.  Although harm-
less error is not a legal bar to Brady issues, common
sense tells us that unless we can convince a judge that
our client is harmed by the withholding of exculpatory
evidence, we are not going to win very many cases.

I.  The Basics of Brady Law

What is Brady Material?

Brady material is anything (a witness, a statement, a docu-
ment, a piece of physical evidence, or anything else you can
imagine) that is:

# Favorable to the accused (and)
# Within the knowledge or possession of anyone acting

on behalf of the State (and)
# Relevant and material to either guilt or punishment

Let’s break this down into its component parts:

A.  Favorable to the Accused

This means that the concealed evidence fits within one of
three general categories:

It is exculpatory
It can be used to impeach a prosecution witness
It may mitigate sentence if the defendant is found guilty

Let’s review each of these categories in turn:

√√√√√ It is exculpatory.  The withheld evidence tends to show
that the defendant is not guilty, or is guilty of only a
lesser offense.  Exculpatory evidence can include:
• Evidence tending to show that the defendant did not

commit one or more elements of the crime.
Continued on page 26
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• Evidence that the defendant was not the person who
committed the crime.  This could include: failure of a
witness to identify the defendant in a line-up, show-
up, photo array, or at the scene of the crime; evidence
that a witness identified someone else as the crimi-
nal; evidence that a witness affirmatively excluded
the defendant.

• Evidence that helps establish a defense or an affirma-
tive defense to the charge.  This could include:  evi-
dence that the “victim” instigated the fight (self-de-
fense), evidence that the defendant was insane, evi-
dence that the defendant was coerced, etc.

• Evidence that the defendant was not guilty of the
higher crime charged, but was guilty of a lesser of-
fence.  This could include evidence that the defen-
dant was drunk (murder to manslaughter), evidence
that stolen property was of a lesser value (felony lar-
ceny to misdemeanor larceny), evidence that the de-
fendant was under extreme emotional stress (murder
to manslaughter), etc.

• Anything inconsistent with the State’s theory of the
case.

Here’s another suggestion for identifying material that is
exculpatory, and therefore satisfies the Brady requirement
of being favorable to the accused:  Several excellent public
defender trainers and teachers, including Cathy Kelly, Terry
Harper and Steve Lindsay, have listed categories of defense
types, also known as “genres,” which form the basis for
virtually all theories of defense that we present to juries.
These genres include:

• It never happened
• It happened, but I didn’t do it
• It happened, I did it, but it wasn’t a crime
• It happened, I did it, it was a crime, but it wasn’t this

crime
• It happened, I did it, it was the crime charged, but I’m not

responsible

If the prosecution is withholding any material that would
help you establish any of these genres, there is a good chance
that the material is exculpatory, and comes within the scope
of Brady.

√√√√√ It can be used to impeach a prosecution witness.  A lot of
judges and prosecutors don’t know that anything that
can be used for impeachment must be turned over pursu-
ant to Brady.  It is our job to make them aware of this
principle. The U.S. Supreme Court cases that explicitly
say this are Strickler v. Greene, 527 U.S. 263 (1999) (“The
due process duty of the prosecution under Brady . . .
encompasses impeachment evidence as well as exculpa-
tory evidence”) and United States v. Bagley, 473 U.S. 667
(1985) (“our cases make clear that Brady’s disclosure re-
quirements extend to material that, whatever their other
characteristics, may be used to impeach a witness.”).  We

must also keep in mind that the requirement to disclose
impeachment material is not limited to prior inconsistent
statements by the witness you want to impeach.  It in-
cludes anything made, compiled, done or said by anyone
that impeaches the witness.

Some good general guidelines to determine what is impeach-
ment material are:
• Anything inconsistent with the testimony of a State’s

witness.  Remember that the State’s duty to disclose
under Brady is a continuing duty, so if a prosecution
witness says something during trial that is contradicted
by anything in the State’s possession or knowledge, the
prosecutor’s duty kicks in immediately, and disclosure
must be make immediately.

• Any prior statements by the witness omitting some-
thing the witness later told the State or testified to.

√√√√√ It may mitigate sentence if the defendant is found guilty.
It is important to remember that Brady material is not
limited to things that will help the defense get a not
guilty verdict.  Anything that will help the defendant get
a lesser sentence also must be disclosed – even if it is
something that at the guilt/innocence part of the trial
might show that the defendant is guilty.  Caselaw con-
cerning capital sentencing is a very good place to find
ideas for material that might be subject to Brady disclo-
sure as mitigating of sentence.  Courts have taken a very
expansive view of what is admissible at the mitigation
phase of a capital trial.  Anything that a court has deemed
to be admissible as a mitigating factor is subject to Brady
if it happens to be within control of the State.  Another
good source of ideas for things that are sentence
mitigators is a recent study done by John Blume at Cornell
Law School, entitled, An Overview of Significant Find-
ings From the Capital Jury Project and Other Empiri-
cal Studies of the Death Penalty Relevant to Jury Se-
lection, Presentation of Evidence and Jury Instructions
in Capital Cases. This study identifies and discusses
numerous factors that jury studies have determined to
be considered mitigating by jurors in capital cases.  Fi-
nally, keep in mind that Brady disclosure of mitigators is
required even if you do not have a capital case, because
the same things that mitigate towards a non-death sen-
tence also mitigate towards a lesser prison term in non-
capital cases.

B.  Within the Knowledge or Possession of Anyone Acting
on Behalf of the State

This means anything that falls into one of these categories:

$ Anything actually known to the prosecutor’s office
$ Anything that is actually known to the police, even if

the prosecutor doesn’t know about it.
$ Anything that is actually known to anyone else acting

on behalf of the State, even if the prosecutor doesn’t
know about it.

Continued from page 25
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It is crucial to understand that as long as material falls into
one of these categories, it makes no difference that the trial
prosecutor (or anyone else in his or her office) did not per-
sonally know that the material existed.  In fact, the U.S. Su-
preme Court has explicitly held that “[t]he individual pros-
ecutor has a duty to learn of any favorable evidence known
to the others acting on the government’s behalf in the case,
including the police.”  Kyles v. Whitley, 514 U.S. 419 (1995).

C.  Relevant and Material to Guilt or Punishment

When Brady issues are raised at trial, this requirement is
essentially subsumed in requirement (A), that the material
be favorable to the defense.

However, when Brady issues are raised on appeal, this re-
quirement, often categorized under the general heading of
“materiality,” expresses the standard of review we must meet
to gain a reversal.  In this context, “materiality” refers to the
stringent standard that a conviction will only be reversed on
Brady grounds if there is a reasonable probability that the
withheld exculpatory material, had it been available to the
defense at trial, would have resulted in a different verdict or
sentence.  This is a very difficult standard to meet.

It is important to keep in mind, however, that this standard is
only applicable to measure the need for a reversal when a
Brady claim is raised on appeal or in post-conviction.  It is
not the standard that measures whether the prosecution had
a duty to turn the material over at trial.  Thus, if prior to or
during trial you find that the State has Brady material it is
refusing to turn over, the standard that determines whether
they have to give it to you is simply whether it is exculpa-
tory, and in their possession.  If that standard is met, the
judge must turn it over to them without making any determi-
nation about whether it will result in an acquittal.

One other matter should be borne in mind about the stan-
dard of proof when a Brady violation is alleged on appeal or
post-conviction.  The “reasonable probability that the ver-
dict would have been different” test is very hard to satisfy.
But there are other, less stringent standards that might be
applicable.  For example, if you are claiming on appeal or
post-conviction that the prosecutor introduced false evi-
dence, had a witness testify falsely, or stood by silently
while a State’s witness lied on the stand, Giglio v. United
States, 405 U.S. 150 (1972) or Napue v. Illinois, 360 U.S. 264
(1959) might apply.  If the State has run afoul of  Giglio or
Napue, the conviction must be reversed “if there is a rea-
sonable possibility that the violation could have affected
the jury’s deliberations.”  This is much easier to meet than
the “reasonable probability of a different verdict” standard
of Brady.

One situation where this often occurs is when the State’s
witness testifies that he has not been given any consider-
ation in return for his testimony.  After trial, you find out that
he has indeed been given a favorable deal for a reduced

sentence on another case — something the prosecutor never
disclosed before or during trial.  When this happens, there is
certainly a Brady claim for the State’s failure to disclose the
deal.  There is also a Giglio/Napue claim, because the State
offered false testimony and did nothing to correct it during
trial when the witness lied.  Obviously, we should raise both
claims on appeal and/or in post-conviction.  However, it is
essential to include the Giglio or Napue claim because the
standard for reversal in those situations is much easier to
meet than the standard for Brady violations.

II.  Where Do We Usually Find Brady Material?
And How Do We Find It?

A.  Make a Written Demand for Brady Material

There is no legal requirement that defense counsel make a
demand for Brady material.  The State has a Due Process
obligation to find and disclose it regardless of whether the
defense lawyer did anything.  However, it is an excellent idea
to make as complete and specific a demand as possible prior
to trial for several reasons:

! It puts the prosecutor on notice of what to look for.
Even honest prosecutors may sometimes get so wrapped
up in believing their own witnesses that they don’t rec-
ognize what a more objective person would realize is
Brady material.

! It lets the prosecutor and judge know that the defense
is not asleep.  This might deter the less ethical prosecu-
tor or judge from committing violations.

! It seizes the moral high ground for your argument if you
later discover that the State did withhold some Brady
material.  It is much more effective on appeal or post-
conviction to be able to show that the State was on
notice of what they should be disclosing, rather than
having to convince a reviewing court that the State
should have recognized on its own what should be dis-
closed.

Don’t just submit the same canned Brady demand in every
case.  Tailor your demand to the specific facts of your case,
and try to anticipate what material might exist that the State
might be concealing.

B.  Renew the Demand After the Direct Examination of Ev-
ery State’s Witness

The purpose of this demand is to put the State and the court
on notice, and to set up a possible Giglio/Napue claim if it
turns out that the witness testified falsely.

C.  Renew the Demand At Sentencing

The purpose of this is to set up any possible Brady claims
regarding the withholding of material that might be favor-
able to the defense on sentencing.  It also helps lay the
foundation for a possible Giglio/Napue claim if it turns out

Continued on page 28
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that any of the State’s cooperating witnesses lied about your
client’s relative culpability or degree of responsibility in a
multi-defendant case.

III.  Presenting Your Brady Claim Persuasively

Start by Reading Kyles, Finish By Arguing Factually

For two reasons, Kyles v. Whitley, 514 U.S. 419 (1995) might
be the most important defense case handed down by the Su-
preme Court in more than a generation.

First, Kyles contains a laundry list of subjects that the U.S.
Supreme Court now considers to be Brady material, many of
which in the past have been rejected by state courts.
Misidentifications, failure of a witness to make a positive iden-
tification, inconsistent descriptions, failure of the police to
follow other leads, conversations between police, prosecu-
tors and witnesses, changes in the testimony of prosecution
witnesses between trials or between hearings and trials – all
can now fall under the heading of Brady.  Moreover, the Court
in Kyles demolished some of the most common excuses the
State uses to avoid obeying Brady: “we didn’t know about
it,” “the police didn’t tell us,” “each individual item was not
that prejudicial,” “there was still enough other evidence to
support the verdict,” “the Brady violation was harmless,” –
each of these excuses was considered by the Supreme Court
in Kyles and rejected as a matter of law.  It is essential for all
defenders to read Kyles and cite it – not just for its general
legal principles, but for the way it dealt with the same facts
that come up over and over again in our cases.

Second, it is crucial for us to acknowledge that Kyles was
reversed not because of any legal argument – indeed, Justice
Scalia is correct in his dissent when he insists that Kyles is a
purely fact-based case in which there are no novel legal prin-
ciples.  Rather, Kyles was won because the defense team con-
vinced a majority of the Court that Curtis Kyles was innocent,
and that a jury would have found him innocent if the State had
not cheated.

In a strictly legal sense, harmless error analysis does not ap-
ply to appellate review of Brady violations.  If the concealed
evidence was material, favorable to the defense, and within
the possession of the prosecution team, the conviction must
be reversed without even considering the issue of harmless-
ness.  On a human level, however, we all know that a court will
dismiss a Brady claim without even thinking twice (or once,
for that matter) unless we convince the court that the viola-
tion made a difference in the trial.  For that reason, it is essen-
tial that we don’t litigate Brady cases as legalistic exercises.
Our brief must be about how the violation caused an injustice,
and how on a factual level, we were hurt at trial (and the jury
was mislead) because we did not have the concealed evidence.
If we can make this kind of argument, we are going to win
some cases that we would otherwise lose.

Ira Mickenberg
6 Saratoga Circle

Saratoga Springs, NY 12866
TEL: (518) 583-6730; FAX: (518) 583-6731
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Al Adams

RECRUITMENT OF DEFENDER LITIGATORS

The Kentucky Office of Public Advocacy is recruiting for staff attorneys to represent the indigent
citizens  of  the Commonwealth of Kentucky, and support staff positions in the following locations:

Columbia London
Frankfort Madisonville
Hazard Murray
Henderson Paducah

Further information about Kentucky public defenders is found at:  http://dpa.state.ky.us/

Information about the Louisville-Jefferson County Public Defender’s Office is found at:
http://dpa.state.ky.us/louisville.htm

For further information and employment opportunities, please contact:

Alfred G. Adams
100 Fair Oaks Lane, Suite 302

Frankfort, KY 40601
Tel:(502)564-8006; Fax:(502)564-7890

E-Mail: AlfredG.Adams@ky.gov
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ELECTRONIC RECORDING OF INTERROGATIONS:
AN EFFICIENT, EFFECTIVE MEASURE TO INCREASE

PUBLIC CONFIDENCE IN THE JUSTICE SYSTEM

“[O]ne simple use of technology served the dispar-
ate interests of efficiency, effectiveness and legiti-
macy”  William Geller, “Police Videotaping of Sus-
pect Interrogations and Confessions,’ Report to the
National Institute of Justice, 1992.

In the current session of the General Assembly, Kentucky is
debating the issue of requiring law enforcement to make an
audio or videotape of all interrogations of felony suspects.
Dozens of states have considered or are currently discuss-
ing this issue in their legislatures.   Illinois, Alaska, Minne-
sota, numerous local jurisdictions including Austin, Denver,
San Diego County, Broward County and Portland, Maine
currently employ the practice.

Twenty-seven of the first 111 people sentenced to death
and then exonerated by DNA had made false confessions.
Mentally retarded, mentally ill, juvenile and poorly educated
suspects are particularly vulnerable to making false confes-
sions when confronted with powerful interrogation tactics.
Recent high profile cases such as the Central Park Jogger
Case and the case of Michael Crowe made into a movie by
CourtTV demonstrate the need for commonsense reform to
protect the innocent from over-zealous and even well inten-
tioned interrogators.

Electronic recording of interrogations not only protects the
innocent, it serves the interests of everyone in our justice
system:

1) Serves The Interests of Law Enforcement and Judiciary
By:
• Strengthening prosecution cases
• Preventing wrongful convictions based on false/coerced
confessions
• Minimizing lengthy and costly appeals
• Protecting law enforcement agencies from false allegations
of misconduct
• Improving the overall efficiency of the legal process
• Lessening number of lengthy suppression hearings
• Increasing public confidence
• Providing judges with better documented evidence
• Providing appellate courts with a clear record for review

2) Ensures the Guilty Are Punished and the Public is Pro-
tected By:
• Providing clear evidence of voluntariness of statements
• Removing any doubt of what was said and why

• Identifying false confes-
sions and admissions quickly
so that law enforcement can
find the actual offender(s)

3) Protects the Innocent By:
• Preventing erroneous con-
victions based coerced state-
ments
• Alerting judges and juries to
the vulnerabilities of particu-
lar defendants (like impres-
sionable juveniles and those
with mental retardation or mental illness)
• Eliminating excessively coercive interrogation techniques
• Helping to ensure law enforcement complies with Miranda
• Exposing over-zealous police officers

The minimal cost of providing recording equipment to the
rare police force which does not already have video cameras
is easily offset by reducing false arrest and police miscon-
duct lawsuits, lowering then number of suppression hear-
ings and encouraging more plea agreements.

For more information

The Innocence Project
h t t p : / / w w w . i n n o c e n c e p r o j e c t . o r g / c a u s e s /
falseconfessions.php

John A. Birdsall, Criminal Law News, State Bar of Wisconsin
Criminal Law Section, Vol. 25, No. 1, Winter 2003
ht tp : / /www.wisbar.o rg / sec t ions /c r imina l /news /
2003winter.pdf

Electronic Recording of Interrogations, Center for Policy
Alternatives, 2004 Policy Summary (includes Model Elec-
tronic Recording of Interrogations Act)
http://www.stateaction.org/2004agenda/12.pdf

William Geller, “Police Videotaping of Suspect Interrogations
and Confessions” Report to the National Institute of Jus-
tice, 1992.

Jeff Sherr
Education and Strategic Planning Manager

Jeff Sherr
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On Monday, February 9, the ABA House of Delegates unani-
mously officially urged law enforcement agencies, legisla-
tures and/or courts to require that the entirety of all custo-
dial interrogations be videotaped. The official ABA policy,
as approved, is as follows:

“RESOLVED, That the American Bar Association urges all
law enforcement agencies to videotape the entirety of cus-
todial interrogations of crime suspects at police precincts,
courthouses, detention centers, or other places where sus-
pects are held for questioning, or, where videotaping is im-
practical, to audiotape the entirety of such custodial interro-
gations.

HB 390/CI (BR 1325) - L. Napier, J. Adams, S. Baugh, T. Burch,
Dw. Butler, P. Clark, H. Cornett, B. Crall, C. Embry Jr, T. Feeley,
D. Ford, J. Jenkins, M. Marzian, A. Simpson, K. Stein, T.
Turner, C. Walton, J. Wayne, R. Webb

     AN ACT relating to criminal law.

FURTHER RESOLVED, That the American Bar Association
urges legislatures and/or courts to enact laws or rules of
procedure requiring videotaping of the entirety of custodial
interrogations of crime suspects at police precincts, court-
houses, detention centers, or other places where suspects
are held for questioning, or, where videotaping is impracti-
cal, to require the audiotaping of such custodial interroga-
tions, to provide necessary funding, and to provide appro-
priate remedies for non-compliance.”

 Three states already require taping:  Illinois,  Alaska and
Minnesota.

Create a new section of KRS Chapter 455 to require that all
felony interrogations be recorded; allow for use of the re-
cording at trial by both the prosecution and defense, estab-
lish control over the use of taped interrogations outside
court proceedings, and set a schedule for destruction of
recordings.

ABA ENDORSES VIDEOTAPING OF

CUSTODIAL INTERROGATIONS

February 2004 Resolution of the
Board of Governors of the Kentucky Bar Association

WHEREAS, the Legislative Policy and Procedure
of the Kentucky Bar Association (KBA) provides that the
Board of Governors may state positions on legislation in the
General Assembly; and,

WHEREAS, the Board of Governors must, in order
to take a position on any proposed legislation, conclude by
a minimum of two-thirds majority vote that the legislative
proposal is within the mission and purpose of the KBA as
set forth in Supreme Court Rule (SCR) 3.025; and,

WHEREAS, on January 16, 2004, during a regular
meeting, the Board of Governors concluded that the pro-
posed legislation, since introduced as House Bill 483 in the

LOAN ASSISTANCE ENDORSED BY KBA

2004 General Assembly, to create the Public Service Student
Law School Loan Assistance Program, is within the mission
and purpose of SCR 3.025; and,

WHEREAS, during the same regular meeting on
January 16, 2004, the Board of Governors, by appropriate
vote, approved endorsement of House Bill 483.

NOW, THEREFORE, the Board of Governors of
the Kentucky Bar Association calls upon the House of Rep-
resentatives and Senate of the Kentucky General Assembly
to pass House Bill 483 in the 2004 General Assembly in order
to encourage members of the legal profession to participate
in public service employment by offering a mechanism to
assist with repayment of student law school loans.

2004 KENTUCKY GENERAL ASSEMBLY’S

HB 390 - ELECTRONIC RECORDINGS OF INTERROGATIONS
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THE SUBPOENA: ITS USE AND MYTH-USE

B. Scott West

The subpoena is arguably the most important pre-trial docu-
ment available to the criminal defense attorney.  To win cases,
you need witnesses.  To secure the attendance of witnesses,
you need subpoenas.  While Mom, Dad, siblings, uncles,
aunts, cousins and close friends – because of their close
relationship with the defendant – can often be counted on
to show up at trial without a subpoena, sometimes there are
other witnesses who will show up only if subpoenaed, and
then maybe, not even then.

It might be the reluctant witness, the one who does not
want to get involved, or feels that he may already be in-
volved too deep, for whom the subpoena is so important.  Or
maybe she is a hostile witness, who has information favor-
able to your client’s case, but will not voluntarily lift the
slightest finger to help him.  Or maybe she is a records cus-
todian, knowing nothing herself, but having possession of
critical documents.  Or maybe he is an unrelated, disinter-
ested bystander, quite willing to testify – he just needs a
valid subpoena to get an excused absence from work

In any of these events, your subpoena practice must not be
sub-par; because failure to properly abide by the rules can
leave your subpoena invalid, or worse, illegal.  Then when
your witness is a no-show at trial, you do not get a continu-
ance, and the Sheriff is not ordered by the Court to fetch the
witness.  You have to proceed without the testimony.

That may be the best thing that happens.  Some misuses of
a subpoena might lead to disciplinary action by the Bar As-
sociation. The subpoena is, after all, an order of the court,
and it should therefore be handled with care. To avoid po-
tential professional embarrassment – or worse – the attor-
ney must know both the proper ways to use a subpoena, but
should also be aware of the myths which lead to improper
usage.

Proper use of a subpoena in a criminal case begins with Rule
of Criminal Procedure 7.02; but it does not end there.  The
defense lawyer should also be aware of Civil Rule 45 and
KRS 422.300 - 330, which has particular application to sub-
poenaing medical records and custodians.  Knowing and
following these may help you avoid myth-using the sub-
poena in one or more of the following ways:

Myth No. 1:  I can subpoena people to my office.

With the exception of subpoenas to court-ordered deposi-
tions, no, you cannot subpoena persons to places to your
office or anywhere outside the courtroom.  Rule 7.02(1) pro-
vides in pertinent part: “Subpoenas are issued by the clerk.
It shall state the name of the court and title, if any, of the

proceeding, and shall command
each person to whom it is directed
to attend and give testimony at
the time and place specified
therein.”

The rule specifically requires the
title of the proceeding if there is one to be included on the
form subpoena.  The proceeding may be a court or jury trial,
a suppression hearing, or Daubert hearing, or any other
type of proceeding.  If the proceeding does not have a title,
that’s okay – but the rule clearly implies that there MUST be
a proceeding.

Civil Rule 45, which governs subpoenas in civil cases, is
more explicit.  CR 45.01 provides that “[s]ubpoenas shall not
be used for any purpose except to command the attendance
of the witness and production of documentary or other tan-
gible evidence at a deposition, hearing or trial.”  This provi-
sion lends support to the implication of RCr 7.02. Since RCr
13.04 applies the Rules of Civil Procedure in a criminal case
so long as they are not superseded by or inconsistent with
the Rules of Criminal Procedure.  In this instance, CR 45.01
would be interpretive, not inconsistent, with the criminal
rule.

In Munroe v. Kentucky Bar Assocation, Ky., 927 S.W.2d 839
(1996), a lawyer was sanctioned in part because, in a divorce
case, she subpoenaed the couple’s insurance agent to her
office without any notice of deposition or hearing date be-
ing sent to opposing counsel.  In this instance, the attorney
admitted the wrongdoing, but stated that she “used the ex
parte subpoena to obtain information regarding her own
client’s home insurance policy, information known to op-
posing counsel.”  The opinion does not state whether the
Court thought this explanation was mitigating.

The rule against subpoenaing witnesses to places outside
the courtroom applies equally to government attorneys.   In
Durbin v. United States, 221 F.2d 420 (D.C. Cir. 1954), an
Assistant U.S. Attorney subpoenaed a witness to his office
on four different dates, ostensibly to call the witness before
a grand jury which had been convened.  However, despite
several interviews which culminated in two written state-
ments, the witness never appeared before the grand jury.
This was found to be a misuse of the subpoena process.

Again, in United States v. Standard Oil Co., 316 F.2d 884,
897 (7th Cir. 1963), the “government was issuing subpoenas
to compel witnesses…to come, not to the courtroom, but to
the United States Attorney’s office at hours when the court

Continued on page 32



32

Volume 26, No. 2          March 2004THE  ADVOCATE

was not in session.”  These witnesses were then interro-
gated.  The court found this to be an abuse of the subpoena
process.

While both of the above cases are federal cases, the out-
come should be the same should the same for a violation of
Kentucky RCr 7.02(1), which, after all, is borrowed from (and
quotes exactly) the pertinent language of Rule 17 of the
Federal Rules of Criminal Procedure which requires a “pro-
ceeding.”

Perhaps the most persuasive authority that subpoenaing
documents to one’s office is the recent ethics opinion is-
sued by the Kentucky Bar Association.  In Ethics Opinion
KBA E-423, the Bar addressed this exact issue, phrased as
follows:

May a lawyer use a subpoena to compel the atten-
dance of a witness at a pretrial court proceeding and
then, after service, invite the witness to make a state-
ment or execute an affidavit in the requesting lawyer’s
office without notice to opposing counsel, where re-
quired, and thereafter relieve the witness of the obli-
gation to appear at the court proceeding?

The answer was “no,” essentially for the reasons stated
above.  Failure to subpoena someone to a “proceeding,”
where in fact there is no proceeding, can subject the lawyer
to sanctions for violation of Rule of Professional Conduct
8.3(c), specifically “by engaging in conduct involving dis-
honesty, deceit and misrepresentation.”  Yet, there is an abun-
dance of anecdotal evidence of prosecutors doing just that.
This writer is personally aware of one Commonwealth Attor-
ney being reprimanded by a Circuit Judge for subpoenaing
witnesses to his office.

On a different occasion, I witnessed a hearing where the
issue was whether the Commonwealth Attorney could sub-
poena reluctant witnesses to his office.  (I do not know
whether he had filed a motion asking for permission in ad-
vance, or whether he had attempted to subpoena a witness
and defense attorney was objecting.) At the hearing, he im-
plored the Court to allow him to use the subpoena for that
purpose. “There has to be some way I can make them talk to
me!”

The defense attorney replied “Your Honor, I have spent the
last 25 years having doors slammed in my face by witnesses
who didn’t want to talk to me, and Lord willing, I’ll have 25
more.”  (At that moment, I felt a special kinship to that de-
fense attorney.)  I do not know how that hearing turned out
— the Court took it under advisement – but the lesson to me
was clear.  If you want to talk to a witness and the witness
will not cooperate, move for a deposition pursuant to RCr
7.10, or seek an evidentiary hearing to which you can sub-
poena the witness, or find another lawful way to interview
the witness.

Finally, make sure that the “proceeding” to which you are
subpoenaing witnesses is, in fact, a lawful proceeding and
not just a ruse to get the testimony.  In Bishop v. Caudill, Ky.,
87 S.W.3d 1 (2002), a prosecutor subpoenaed some reluctant
witnesses to a grand jury proceeding ostensibly for the pur-
poses of investigating a new charge of alleged witness intimi-
dation.  The defense believed that the actual purpose for the
subpoenas were to force witnesses friendly to the defense to
testify under oath, prior to trial, so that the Commonwealth
would be better prepared at trial.  The Kentucky Supreme
Court did not question the grand jury’s authority to investi-
gate whether witness intimidation had occurred; however,
after noting that the subpoenas were issued under an already
existing murder indictment, the Court held that a grand jury
could not conduct such an investigation within the context
of an already existing indictment.  “There is no authority per-
mitting a grand jury to recall or quash a rendered indictment
on the basis of newly discovered… evidence, or to add new
charges or additional parties.”  The court concluded that “if
the purpose of subpoenaing [the witnesses] is to use the
grand jury proceedings as a guise for trial preparation, the
subpoenas must be quashed.”

Myth No. 2:  I can subpoena documents directly to my of-
fice.

No.  Technically, there is no such thing as subpoenaing docu-
ments.  RCr 7.02(3) states that you may command “the person
to whom it is directed to produce the books, papers, docu-
ments or other objects designated therein.”  Even though it is
the documents you desire, and you could care less about
whether the person shows up or not, it is the person under
the order of the subpoena, not the documents.  (Hence the
phrase subpoena duces tecum, which essentially translates
into “bring the documents with you.”) Since it is impermis-
sible to subpoena a person to your office for any purpose
(again, other than for a court-ordered deposition), it follows
that you cannot command a person to come to your office
bringing documents.

In Geary v. Schroering, Ky. App., 979 S.W.2d 134 (1998), the
Court of Appeals cited Munroe, supra, for the general propo-
sition that it was “improper to use an ex parte subpoena to
obtain information… The requirement of a deposition or hear-
ing invokes the necessary notice to opposing counsel and
the right to be present to protect his or her interests.”  Obvi-
ously, if records are delivered secretly to one’s office, that
right is thwarted.

KBA Ethics Opinion E-423 also speaks to this issue:

May a lawyer issue a subpoena to a person or entity
accompanied by a letter (or by other means) inviting
that person or entity to “certify” requested documents
and provide them directly to the requesting lawyer, in
lieu of attending a pretrial hearing or trial, without no-
tice to opposing counsel, or a grand jury proceeding
where such notice is not required?

Continued from page 31
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In answering “no,” the KBA stated that “lawyers are not at
liberty to alter the terms of a subpoena, once issued, by
inviting a witness to comply through document production
in lieu of attendance.”  And, relying upon RCr 7.02, “sub-
poenaed documents may be produced only before the Court
in connection with a judicial proceeding or properly autho-
rized deposition.”  Worse, a failure to give notice to all par-
ties of document production pursuant to a subpoena duces
tecum “engages in deceitful conduct in violation of [Rules
of Professional Conduct] 8.3(c), and obstructs another
party’s access to evidence in violation of RPC 3.4(a).”

Bishop v. Caudill is also referenced in KBA Ethics Opinion
E-423 in connection with the subpoenaing of both witnesses
and documents to a grand jury.  However, in fairness to the
Commonwealth, it should be mentioned that the Board of
Governors of the Kentucky Bar Association has been re-
quested by at least one Commonwealth’s Attorney to recon-
sider the portions of its opinion that concern the production
of records or witnesses to grand juries. Jefferson County
Commonwealth Attorney, R. David Stengel, in a letter dated
January 14, 2003, requested that grand juries are urged to be
exempted on the grounds that grand jury investigations are
“not an adversarial process: defendants do not have the
right to appear before the grand jury or to examine witnesses,”
and the cost of having custodians appear without simply
mailing in the documents would created considerable and
unnecessary expense.  Whether the opinion will be revised
to reflect these realities remains to be seen.  However, for the
practicing defense lawyer, there is no question, and no ex-
ception, to the rule that you cannot subpoena witnesses or
documents to your office.

This entire ethics opinion is “must reading” material.  Failure
to comply with the rules not only subjects you to possible
bar sanctions, but it may also result in your not getting to
use the evidence at trial.  The only safe way to subpoena
documents is to direct the custodian of records to deliver
the documents to the courthouse at a hearing, or into the
court file.

Myth No. 3:  If I subpoena documents to the Courthouse,
but the witness drops them off at my office by mistake, or
out of convenience, I can go ahead and look at them and
then decide if I want to go ahead and file them, or just
throw them away.

Of course not, although I have known attorneys who think
that you can, based upon the rules of reciprocal discovery.
The belief is, since you only have to produce to the Com-
monwealth what you intend to produce at trial, if you do
choose not to use it at trial, you can dispose of it.  Unfortu-
nately, that is not the rule when you invoke the power of the
Court to get documents.  The subpoena is a court order, and
documents procured thereby are not attorney work product,
or subject to attorney discretion.  Do not follow this prac-
tice.

If by chance or by courtesy the custodian delivers subpoe-
naed documents to your office, you should follow one of
two paths, depending upon the circumstance, neither of
which allows you to simply throw them away.  Regardless of
method of acquisition of subpoenaed documents, they must
be produced to the other side.

Prior Court Approval:  If the documents are being pro-
duced after a hearing (with notice to the other party) has
already been held and a court order has been issued allow-
ing you to have them and look at them without further court
review, you can open the file and look at the documents.
Just make sure that the documents you have been sent are
the ones the Order entitles you to review.   After review, you
must file the contents in the court file.  As to medical records,
this is plainly stated in KRS 422.305 and 422.320.  As to other
records, RCr 7.02 authorizes the court to direct that books,
papers, documents or objects be produced before the court.
If the subpoenaed items are not placed in the court file, then
they are not “before the court.”  Moreover, as it is informa-
tion produced pursuant to a court order, and available to all
parties and the court pursuant to RCr 7.02(3), throwing them
away risks a destruction of evidence charge.  The rule pro-
vides that the court is authorized to allow the subpoenaed
objects or documents to be inspected “by the parties [plu-
ral] and their attorneys [plural].”

If it is critical that you examine your client’s medical records,
social security records or other documents relating to him,
without incurring the obligation of having to turn them over,
use a release.  Then you only have to turn over those docu-
ments you intend to introduce at trial, or which you show to
an expert you expect to call live at trial, and that is only if
there is an obligation of reciprocal discovery.

No Prior Court Approval.  Why are you subpoenaing docu-
ments without prior court approval?  At the least, you must
give notice to the other party, and if the subpoenas are for
records of a non-party, to the non-party also.  But assuming
the subpoenas have gone out, and the documents have ar-
rived, what do you do now?  If there has not been a hearing
concerning the discoverability of the documents, and the
Court has not otherwise ordered that you are entitled to see
them, then you should not look at the documents, but should
place the still sealed envelope into the court file and sched-
ule a hearing, asserting your right to look at the documents.
If you look at the contents, or publish them to someone else,
only to find out later that the documents were privileged and
should have been revealed to you, if at all, only after an on-
camera inspection, you could open yourself up to sanctions
for abuse of process and place at risk your ability to use the
documents in trial.

KRS 422.305 and .315 specifically govern subpoenas of medi-
cal records, and KRS 422.330 specifically provides that the
psychiatrist-patient privilege is to remain intact.  Hence, sub-
poenaing a person’s mental health records and looking at

Continued on page 34
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them without prior court permission can subject the attor-
ney to contempt of court or a finding of misconduct.

In Geary, supra, the court relied upon Humana, Inc. v.
Fairchild, Ky. App., 603 S.W.2d 918 (1980) and recognized
that there must be restrictions in discovery proceedings to
protect individuals from an invasion of private information
which is also irrelevant to the claim.  “These restrictions and
protections cannot be obtained unless discovery is
adversarial with notice and right to be present.”

In Smith v. Commonwealth, Ky., 788 S.W.2d 266 (1990), the
Kentucky Supreme Court affirmed the trial court’s refusal to
allow into evidence the medical records of a witness.  The
defense attorney had wanted to enter the records into evi-
dence in order to show that the witness was mentally un-
stable, and therefore not credible.  The trial court excluded
them on the ground that the medical records were irrelevant.
The Supreme Court agreed with the appellant that the medi-
cal records were indeed relevant, but nevertheless upheld
the exclusion, because KRS 422.305 required the defense
attorney to give notice to the prosecution before obtaining
the record, and no such notice had been given!  Ouch!

Other statutes preserve confidentiality or privacy interest,
even while allowing the confidential or private records to be
subpoenaed.  One example of the risks associated with us-
ing such subpoenaed documents prior to court authoriza-
tion occurred recently in the defense of a “doctor shop-
ping” case tried by a colleague of mine.  “Doctor shopping”
refers to an alleged illegal attempt to obtain a prescription
for a controlled substance by knowingly misrepresenting
to, or withholding information from, a practitioner licensed
to dispense drugs, in violation of KRS 218A.140.  The “doc-
tor shopper” theoretically goes from doctor to doctor to
doctor attempting to get multiple prescriptions for the same
drug in a short period of time.

To combat this practice, the Cabinet of Human Resources
maintains an electronic system for monitoring controlled
substances, whereby each practitioner who prescribes or
dispenses drugs provides data including the name and ad-
dress of the person to whom each prescription was given.
The Cabinet is authorized to provide this data to any state,
federal or municipal officer whose duty is to enforce the
drug enforcement laws of Kentucky or the United States,
and who is engaged in a bona fide specific investigation
involving a designated person.  KRS 218A.202.  The drug
enforcement officer can then use the data obtained to obtain
a warrant, effect an arrest, procure an indictment, or perform
any other legitimate police task.

In my colleague’s case, the authorities used a subpoena to
obtain the compilations of data from the Cabinet’s database.
However, upon obtaining the data, the authorities rushed
into the grand jury room, presented the results of the data,

and procured indictments for doctor shopping against his
client.  This was a misuse of the materials and an abuse of
the statute, which provides in pertinent part:  “A person
who receives data or any report of the system from the cabi-
net shall not provide it to any other person or entity except
by order of a court of competent jurisdiction.”  Because the
government had not sought a court order prior to publish-
ing the information to a grand jury the data was suppressed
as illegally obtained evidence.

The moral is, just because you got something by a sub-
poena, it does not mean you can use it anyway you want;
other rules of privilege or confidentiality may limit the us-
age.

Myth No. 4: I can subpoena children to court by serving
EITHER parent with a subpoena.

Not exactly.  RCr 7.02(2) provides in part that “[a] subpoena
for an unmarried infant shall be served upon the infant’s
resident guardian if there is one known to the party request-
ing it, or, if none, by serving either the infant’s father or
mother within this state or, if none, by serving the person
within this state having control of the infant…”  On those
occasions where the parents are divorced and custody is
granted to one parent, the defense lawyer must serve the
subpoena on the custodial parent, not the non-custodial
parent.

The rule specifies that either parent can be subpoenaed only
where there is no known “resident guardian.”  If you serve
your own client with the subpoena, and he does not have
custody of the children, you will not prevail when the chil-
dren do not show up and you have to prove to the court
proper service of the subpoena in order to get a continuance
or other remedy.  Certainly, the non-custodial parent quali-
fies as the “resident guardian” when the child is visiting
pursuant to the decree of custody; but when the child is not
visiting the resident guardian will be the custodial parent.
To avoid any doubt, subpoena both parents.

Myth No. 5:  I actually have to place the subpoena in the
witness’s hand before he is bound by it.

Stories abound, many of them apocryphal, about hiding sub-
poenas in pizza boxes or wrapping them up in gift boxes
because of the mistaken belief that you have to physically
place the subpoena in someone’s hand before you can claim
it has been delivered.  Actually, all that is required is that an
attempt to deliver be made.  RCr 7.02(4) provides that “ser-
vice of the subpoena shall be made by delivering or offering
to deliver a copy thereof to the person to whom it is di-
rected.”

Yelling to a person that you have a subpoena for them as
they are bolting down an alley satisfies the “offering to de-
liver” requirement.  Likewise, while there is no case law to
support it, an offer to deliver a subpoena made over the
telephone meets the requirement.  If the offer is accepted,

Continued from page 33
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actual delivery of the subpoena should be attempted.  But if
the offer is declined, RCr 7.02 ought to be satisfied.

Myth No. 6:  I have to file a copy of the subpoena before it
is binding on the witness.

Until I started writing this article, I thought that was the rule.
All the prosecutors with whom I have litigated file subpoe-
nas for officers and witnesses in the courthouse as a rule.  If
a witness does not show for court, the judges first check the
file to see if a copy of the subpoena is there before issuing a
warrant for the witness or resetting the case.  Notwithstand-
ing all of this local practice, there is no authority anywhere
that says the subpoena has to be filed to be binding.  All that
RCr 7.02(4) requires for proof of service is an affidavit en-
dorsed upon the subpoena by the person serving the sub-
poena.  While interests of judicial expediency would be ac-
commodated if the copy of the subpoena were already in the
file, the rule seems to allow counsel to produce proof of
service from his or her own file at the time of trial, when a
witness does not show.

Most of the time, especially when the witnesses are already
known to the Commonwealth, counsel would want to file the
subpoenas to avoid losing them, or having to make an argu-
ment why they do not have to be filed.  However, sometimes
there are situations in which in which the defense would
disclose a critical element of its case by giving notice to the
Commonwealth of a witness the Commonwealth does not
know about,. Under the United States and Kentucky Consti-
tutions as well as KRS 500.070 (2), the Commonwealth’s bur-
den of proof protects the defense from the requirement of
providing notice of a defense.  In that instance, it might be
best to not file the subpoena, and take your chances that if
the witness is a no-show, the judge will not force you to trial
for failure to file the proof of service.

Myth No. 7:  I can only subpoena a witness who lives in the
same county where the trial will be.

While distance from the courthouse will certainly be rel-
evant when a judge is deciding whether a witness’s atten-
dance to trial is unduly oppressive or unreasonable, RCr
7.02(5) allows service on a witness “anywhere in the Com-
monwealth.”  Thus, a Fulton County witness can be hailed
into a Boyd County Courthouse.  This myth that the witness
has to live in the county probably arises from Civil Rule
45.04, which states that for a deposition, a resident of the
state “may be required to attend an examination only in the
county wherein he resides or is employed or transacts his
business in person, or at such other convenient place as is
fixed by an order of the court.”  CR 45.05, which applies to
civil trials, allows a witness to be served anywhere in the
state.  However, his attendance at trial will not be compelled
“unless he failed, when duly subpoenaed, to give his depo-
sition.”  Hence, the practice has been generally to take depo-
sitions of witnesses who live far away, but subpoena live for
trial those witnesses who live close to the courthouse.

Myth No. 8:  If I have properly filled out a subpoena, and
the witness hasn’t challenged the subpoena but still doesn’t
show up, the Court will automatically send the Sheriff af-
ter them or give me  a continuance.

No.  RCr 7.02(3) does permit a custodian of records or other
witness having documents to ask the court to quash a sub-
poena duces tecum if compliance would be “oppressive” or
“unreasonable.”  However, a witness’s failure to ask the
court to quash the subpoena prior to the time of the pro-
ceeding does not relieve the subpoenaing attorney from the
obligation of proving to the court that the witness or docu-
ments requested are “necessary,” that is, “relevant, material
and useful” (See U.S. v. Moore, 917 F.2d 215 (6th Cir. 1990),
cert. denied, 499 U.S. 963, 111 S.Ct. 1590, 113 L.Ed.2d 654).

A showing that a witness is necessary is required because
otherwise attorneys could manipulate the system by sub-
poenaing someone known to the attorney to be never avail-
able for trial, thereby continuing a case indefinitely.  An
extreme but true illustration of this occurred in the early
1980’s, and was reported by a small newspaper in Eastern
Kentucky when a lawyer attempted to have President Reagan
and Vice-president Bush subpoenaed into district court in a
small Kentucky town, allegedly to give relevant testimony
in an alleged child abuse case.  The subpoenas were quashed.

So even where a witness makes no attempt to seek judicial
permission not to attend, counsel should be prepared to
prove to the court’s satisfaction that the subpoenaed wit-
ness had testimony that was relevant, material and useful to
the defense.

Myth No. 9: If my subpoenaed witness shows up, but I
decide I don’t want to call him, I can just send him home.

Absolutely not. Although the issuing official is the Circuit
Court Clerk (and therefore it is the Clerk’s, rather than a
judge’s order), the subpoena is an order of the court.  Once
served, it can only be released upon order of the Court. The
trial court retains the authority to release the witness from
the command of the subpoena.  Prosecutors and defense
counsel alike must ask the trial court to release a witness
under subpoena before telling the witness they are excused,
else risking contempt of court, finding of misconduct, or
worse.

This issue arose a couple of years ago during argument on
the case of Anderson v. Commonwealth, Ky., 63 S.W.3d 135
(2001).  Justices Cooper and Johnstone questioned the
Commonwealth’s appellate lawyer about a situation where
the prosecutor had released a subpoenaed witness after the
first day of trial, although the Commonwealth had included
the person on the list of potential witnesses it had given to
the Court earlier that day.  When the defense tried to call the
witness, he was unavailable.

Continued on page 36
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fact issue to resolve by a hearing.  Moreover, because the
incarceration imposed was only six months, and the fine
only $500, the sentence was not “serious enough” to re-
quire the impaneling of a jury

In short, do not rely upon any agreement with the Common-
wealth which intrudes upon the power of the Court, espe-
cially when it involves the non-appearance at trial of a mate-
rial witness.  Let the Court do the work, and release the
witnesses.

Why myths have you been guilty of following?  (Don’t an-
swer that!)  I’ll bet at least one or two.  There is absolutely no
substitute for knowing the rules regarding their use, and
there is little tolerance by the courts for abuse of the sub-
poena process.  If you have a question about whether your
use of a subpoena is improper, ask someone. Find out.  Myth-
use of a subpoena is misuse of a Court Order; when couched
in those terms, it cannot be too much underscored how dan-
gerous such myth-use can be.

B. Scott West
Assistant Public Advocate

Murray, KY

Thanks goes to Bette Niemi, Capital Trial Branch Man-
ager of DPA, and Peyton Reynolds and Barbara Carnes, of
Hazard DPA Office, who contributed to this article whether
they know it or not. Through the instruction of these veter-
ans, I have been able to correct or avoid my own myth-use
of subpoenas.  They are the inspiration for this article.

“What authority does a lawyer have to tell any witness in
any trial, who’s been subpoenaed, that you don’t have to
come to court?” the Supreme Court wanted to know.

The answer was given in the opinion:  “We believe that once
subpoenaed, the witness is answerable to the court and can
only be excused by the court. In affirming a contempt order
against an absent subpoenaed witness in Otis v. Meade,
Ky., 483 S.W.2d 161 (1972), we held that 1the subpoena
created a continuing obligation on his part to be available as
a witness until the case was concluded or until he was dis-
missed by the court.’ [Emphasis added by the Court.] Any
other view taken would require the issuance of multiple sub-
poenas to a witness whose testimony is deemed material by
more than one party.”

Myth No. 10:  If the subpoenaed witness doesn’t show up,
the judge won’t find the witness in contempt, so long as
both sides agree there is no need for the witness.

No.  Go back to the discussion of Myth No. 9.  Only the trial
judge can release a witness.  Under RCr 7.02(7), if a subpoe-
naed witness does not show up and does not present an
adequate excuse, the judge can punish the witness as being
in contempt of court.  I personally have seen judges order
the Sheriff to hunt down absent witnesses, including even
alleged victims, and escort them to the county jail to await a
contempt of court show-cause proceeding.  KRS 421.110
allows a court to punish a witness who intentionally dis-
obeys a subpoena or intentionally evades service with con-
tempt of court.

Otis v. Meade, Ky., 483 S.W.2d 161 (1972), mentioned in the
Anderson case, supra, is illustrative of the contempt power
for failure of a witness to obey a subpoena.  In that case, a
witness was subpoenaed to trial on a Wednesday.  He re-
mained in court all day, but did not get to testify.  At the end
of the day, the judge called him to the bench, and told him to
return on Friday.  The witness failed to appear on Friday, and
the case went to verdict without the benefit of his testimony.
Later, the witness was brought before the judge to show
cause why he should not be held in contempt of court.  After
acknowledging that he had been told to return on Friday,
but claiming that he had not done so because of fear for his
life and his family’s lives, the Judge found contempt and
sentenced him to six months in jail and a $500 fine.  Not
surprisingly, Kentucky’s highest court upheld the sanction,
finding that “the subpoena created a continuing obligation
on his part to be available as a witness until the case was
concluded or until he was dismissed by the court.”

What may be surprising is that the Court went on to hold not
only that the trial judge was acting within his authority to
find contempt, but that under the circumstances, the judge
was not even required to conduct a hearing before he found
the witness in contempt.   Because the witness admitted on
the record that he had been told to come back, there was no

Continued from page 35

 

...we are entitled to make almost any rea-
sonable assumption, but should resist mak-
ing conclusions until evidence requires that
we do so.

 — Steve Allen



37

THE  ADVOCATE Volume 26, No. 2         March 2004

PUBLIC ADVOCACY SEEKS NOMINATIONS
We seek nominations for the Office of Public Advocacy Awards which will be presented at this year’s 32nd Annual
Conference in June. An Awards Search Committee recommends two recipients to the Public Advocate for each of
the following awards. The Public Advocate then makes the selection. Contact Lisa Blevins at 100 Fair Oaks Lane,
Suite 302, Frankfort, Kentucky 40601; Tel: (502) 564-8006 ext. 294; Fax: (502) 564-7890; or Email: Lisa.Blevins@ky.gov
for a nomination form.  All nominations are to be submitted on this form by April 5, 2004.

Gideon  Award: Trumpeting Counsel for Kentucky’s Poor
In celebration of the 30th Anniversary of the U.S. Supreme Court’s landmark decision in Gideon v. Wainwright, 372 U.S. 335
(1963), the Gideon Award was established in 1993. It is presented at the Annual Conference to the person who has
demonstrated extraordinary commitment to equal justice and who has courageously advanced the right to counsel for the
poor in Kentucky. Clarence Earl Gideon was denied counsel and was convicted. After his hand-written petition to the U.S.
Supreme Court, he was acquitted upon retrial where he was represented by counsel.

Rosa Parks Award: For Advocacy for the Poor
Established in 1995, the Rosa Parks Award is presented at the Annual DPA Public Defender Conference to the non-attorney
who has galvanized other people into action through their dedication, service, sacrifice and commitment to the poor. After
Rosa Parks was convicted of violating the Alabama bus segregation law, Martin Luther King said, “I want it to be known
that we’re going to work with grim and bold determination to gain justice... And we are not wrong.... If we are wrong justice
is a lie. And we are determined...to work and fight until justice runs down like water and righteousness like a mighty stream.”

Nelson Mandela Lifetime Achievement Award
Established in 1997 to honor an attorney for a lifetime of dedicated services and outstanding achievements in providing,
supporting, and leading in a systematic way the increase in the right to counsel for Kentucky indigent criminal defendants.
Nelson Mandela was the recipient of the 1993 Nobel Peace Prize, President of the African National Congress and head of the
Anti-Apartheid movement. His life is an epic of struggle, setback, renewal hope and triumph with a quarter century of it
behind bars. His autobiography ended, “I have walked the long road to freedom. I have tried not to falter; I have made
missteps along the way. But I have discovered the secret that after climbing a great hill, one only finds that there are many
more hills to climb... I can rest only for a moment, for with freedom come responsibilities, and I dare not linger, for my long
walk is not yet ended.”

In Re Gault Award: For Juvenile Advocacy
This Award honors the person who has advanced the quality of representation for juvenile defenders in Kentucky. It was
established in 2000 by Public Advocate, Ernie Lewis and carries the name of the 1967 U.S.  Supreme Court case that held a
juvenile has the right to notice of changes, counsel, confrontation and cross-examination of witnesses and to the privilege
against self-incrimination.

Professionalism & Excellence Award
The Professionalism & Excellence Award began in 1999.  The President-Elect of the KBA selects the recipient from nomina-
tions. The criteria is the person who best emulates Professionalism & Excellence as defined by the 1998 Public Advocate’s
Workgroup on Professionalism & Excellence:  prepared and knowledgeable, respectful and trustworthy, supportive and
collaborative. The person celebrates individual talents and skills, and works to insure; high quality representation of clients
or service to customers, and takes responsibility for their sphere of influence and exhibits the essential characteristics of
professional excellence.

Anthony Lewis Media Award
 Established in 1999, this Award recognizes in the name of the New York Times Pulitzer Prize columnist and author of
Gideon’s Trumpet (1964), the media’s informing or editorializing on the crucial role public defenders play in providing
counsel to insure there is fair process which provides reliable results that the public can have confidence in.  Anthony
Lewis, himself, has selected two recipients to receive the Award named in his honor in its first year, 1999.
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From an article written by Denise Ferry originally published
in California Attorneys for Criminal Justice Forum, 1997,
Volume 24, Number 2; pp 42-50. Reprinted with permission
of California Attorneys for Criminal Justice. This is the 2nd
in a series. The first, Fetal Alcohol Spectrum Disorder, by
Laura Nagle, appeared in  The Advocate, 2003, Vol. 25 No.
6.

Establishing the existence of Fetal Alcohol Syndrome (FAS)
in a defendant in a capital case can be a long and difficult
process. No one characteristic is definitive for a diagnosis,
few physicians are trained in the diagnosis of FAS, and no
laboratory test exists to confirm the clinical diagnosis.

If, however, your defendant has Fetal Alcohol Syndrome, it is
of overwhelming significance to his defense. FAS is a birth
defect which has seriously and permanently disorganized the
defendant’s developing brain and impaired his intellectual and
mental function. It impacts all aspects of the capital case pro-
cess, including competency to stand trial, to assist counsel,
to enter valid waivers, the validity of prior convictions, the
ability to premeditate and deliberate, and his life-long mental
status at the time of the offense. It may be the core of mitiga-
tion at penalty phase, as this organic brain damage is also the
root cause of so much of the trauma he has suffered through-
out his life.

The following article will attempt to assist you in recognizing
the red flags suggestive of FAS, how and where to gather the
additional information which further substantiates the exist-
ence of the syndrome, and a discussion about how the mani-
festations of FAS contributed to the predicament in which
your defendant now finds himself.

Typical Initial Clues of FAS in Defendants
The possibility of FAS may first call itself to your attention
when you read the facts of the case. There may be a guileless
and loquacious confession to a crime that speaks of a tragic
blunder replete with odd, spontaneous and impotent behav-
ior on the part of the defendant. Prior evaluations may or may
not indicate low IQ or an abnormal EEG. There may be obser-
vations on the part of various institutional staff that the de-
fendant had no insight, exhibited poor judgement, seemed
unable to understand the consequences of his behavior and
never progressed toward any mutually agreed upon goals. He
may have been hyperactive as a child and taken Ritalin. He
may have been small and remained so. The family remembers
he was slow to crawl, walk and learn to ride a bike, and he was
always clumsy. When he reached school, he had poor con-
centration and was a memorable behavior problem in class. In
fact, although very friendly, he never seemed to learn to be-
have “properly.” Perhaps he left school early and began to
run away. It may turn out he was adopted, or that his mother

was a heavy drinker and died. Although you can’t put your
finger on it, there is a growing sense as you confer with him
that something is wrong.

Attendant Problems for the Child with FAS
Since individuals with FAS have difficulty understanding cause
and effect, they often do not comprehend or remember verbal
instruction and warnings. Repeating behavior they were
warned against is seen as stubborn defiance and the child is
punished with escalating severity. Unable to pick up social
cues, he doesn’t hear the enraged voices, see the angry face,
nor realize the adult bearing down upon him is bent on “teach-
ing him a lesson he’ll never forget.” Unable to remember he’s
already been punished for doing “this,” he functions in a state
of perpetual innocence. He often becomes the scapegoat in
the family.

Although a happy, innocent, cooperative disposition is typi-
cal of children with FAS, many respond to frustrations as they
get older with temper tantrums and destructive behavior. Those
that have been abused can become aggressive, quick to anger
when crossed, and, unable to control their anger, strike out
impulsively. They can also develop severe mental health prob-
lems as their spirits are injured by abuse and neglect, as are the
spirits of unimpaired children. Even children with FAS raised
in stable and loving adoptive homes seem to develop emo-
tional problems as they grow older and realize the gap be-
tween expectations of them and their abilities.

If they have been recognized as having emotional problems,
treatment may not have been effective. Treatments necessitat-
ing insight into one’s behavior and the ability to take correc-
tive action may have been difficult for them. Inappropriate or
contraindicated medications may also have been prescribed
which could either mask or exacerbate the individual’s prob-
lems and lead all involved through a discouraging round of
hopes and disappointment.

As they grow into adulthood, those who appear to be the least
impaired once again appear to be most at risk. Unqualified for
sheltered living, they are often unable to function indepen-
dently in the world. Attention and memory problems as well as
trouble with higher order thought processes can interfere with
their ability to maintain the day-to-day consistency to fulfill
even the most modest expectations of a regular employer. The
intricacies of an independent residence are often beyond them.
Many leave their family home only to end up in homeless
shelters, with acquaintances or on the streets. Handicapped
by naivete, bad judgement and the inability to learn by their
mistakes, they fall in with bad company and are victimized in
many ways. Their excessive curiosity and need for physical
contact make them vulnerable to sexual exploitation. Some are
also exploited for low level criminal purposes by the more so-

FETAL ALCOHOL SYNDROME:
AN EFFECTIVE CAPITAL DEFENSE
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phisticated in return for shelter and the illusion of friendship.
Many become addicted to alcohol or drugs, depressed, sui-
cidal and/or psychotic as the frustration and despair mounts
up.

They have learned to read, but not to think. Anxious to please,
they have nodded meaningless assent to chronicles of their
failures and plans for future self-improvement. Unable to un-
derstand accepted social interaction and left to make their way
as best they can with no skills for legitimate employment, they
are headed for trouble.

How to Investigate/Substantiate FAS
The appropriate method of substantiating FAS in your defen-
dant is the one already in place for capital trials and capital
habeas appeals: the investigation of mental health and pen-
alty phase issues.

All the defendant’s school, medical, dental, military, employ-
ment, social service, criminal records, etc. (every document
with his name on it) and as far as possible, the same for his
biological, foster or adoptive families, must be acquired and
interwoven into a life history chronology. When FAS is sus-
pected, there is special emphasis on biological family records,
especially the biological mother and her other children.

Interviews with the usual array of family members, friends,
teachers, case workers, etc. are conducted to construct a pic-
ture of the defendant’s life. When FAS is being investigated,
however, the questions in certain areas will be more refined
and persistent. In order to corroborate his impairment as or-
ganic rather than behavioral, it is important to acquire anec-
dotal evidence of his inability from his earliest years to learn,
to understand the consequences of his actions or curb his
impulsive behavior. A kindly grade school teacher, for instance,
might have given him that passing grade just because he tried
so hard (but failed) to learn the first assignment: to write his
name.

The mother’s history of alcohol consumption must be taken
from every possible source, starting with her own reporting.
The information needs to be as precise as possible: how much
alcohol did she consume, how often, what type, over what
length of time, etc. Was she a binge drinker (five or more drinks
in one sitting); a moderate but regular drinker; what consti-
tutes “moderate drinking” for each person? Everyone’s memory
must be searched for her drinking patterns during the time
when she was pregnant with your defendant. All of her
healthcare workers need to be sought out and interviewed on
this subject.

Did people observe typical alcoholic behavior during their in-
teraction with her? Did she make appointments she did not
keep; lose jobs because she didn’t show up for work? Did she
get DUIs, have blackouts, fall down, become hospitalized?
Persistent questions might even reveal that she showed up
sometimes with alcohol on her breath.

In every capital case, photos are needed of the defendant when
he was young and innocent. In the case of suspected FAS,

though, those early photos are a critical diagnostic tool. Often
a defendant whose face looks normal to you now, displayed
as a child the facial features common to children with Fetal
Alcohol Syndrome. Often these signs are very subtle and can
only be perceived by the trained eye. Photos that show the
face most clearly and date from the preschool period are the
most useful, especially if the child in the photograph is not
smiling. Often families are too financially pressed to have taken
photos or to have held on to them. Aunts, uncles, grandpar-
ents and friends may have taken their own pictures or have
been given a copy of the small class photos. Schools may
have old class photos.

As adoption and FAS are often found together, every effort
must be made to get these records and locate the birth mother
or substantiate the cause of death if she is deceased. It is
possible that her death may have been caused by an alcohol-
related disease or accident.

Follow her fate as far as possible because, even if she simply
dropped out of sight, her trail up to her disappearance may
indicate a life shattered by alcohol. Try to establish how many
children she had (along with miscarriages, if any), if any chil-
dren were put up for adoption or removed from her care and
whether or not their fate is indicative of FAS impairment.

Some Typical Problems in Investigating FAS
Many women had not regarded themselves alcoholics until
they gave birth to a child with FAS. Even then, unable to get
or respond to treatment, they had continued to give birth to
children with FAS. When trying to substantiate their alcohol
history, you may run into complete denial or at least attempts
to minimize the drinking involved. Even if the mother has come
to terms with her drinking, there will be enormous shame and
guilt over the damage she has caused her child, and her role in
the predicament in which the defendant now finds himself. It
is important to stress to her that alcohol use was not under-
stood, even by medical and research experts, to be damaging
to unborn children until 1973. The Surgeon General’s warning
about not drinking alcohol while pregnant was only made in
1981. Some doctors are still prescribing a drink before dinner
to help pregnant women relax. It is important that this topic is
not discussed in a judgmental way that might alienate the
mother or her protective family and friends.

You may also find yourself dealing with a mother who is her-
self impaired by prenatal exposure to alcohol. Although FAS
is not genetically transmitted, it can occur in generations of a
family because women with FAS are more at risk to develop
heavy drinking patterns themselves. You will need to be mind-
ful of the implications of her own impairment in your interac-
tions with her.

Don’t assume that the amount of alcohol consumption you
are hearing about was too small to be damaging to the defen-
dant. Women and their developing fetuses respond individu-
ally to alcohol intake. Those with slow rates of alcohol me-
tabolism may give birth to children with more significant dam-
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age than those with faster metabolism. For unknown reasons,
fetuses also respond differently. For example, dizygotic twins
may exhibit different damage.

Also consider that the mother may have been involved with
many toxic substances from glue sniffing to illegal drugs and
may not consider alcohol her “drug of choice” or primary treat-
ment issue. Her medical records may reflect drug use, but not
the alcohol that is often also present.

Very often, because the birth mother has died or disappeared,
there are multiple foster homes, and eventually, an adoption.
In one study, about one-third of biological mothers gave up
custody of their children with FAS at birth, and another one-
third gave up custody the time the child reached age six.
Whether or not the children stay with their mothers or go into
foster homes, their family environments are unusually unstable.
The very environment they most need – calm, structured, con-
sistent – is the one that seems to elude them. Difficult to cope
with, children with FAS can sometimes become too much for
the foster family, and thus end up in places which are chaotic,
disorganized and abusive. Regardless of the quality of his
care, your defendant will probably be remembered by these
foster families as the kid who “just didn’t get it.”

Among cross-cultural foster or adoptive families, subtle rac-
ism or cross-cultural misperceptions can color their view (and
memory) of the behavior of a child with FAS. Particularly in the
past, a child’s failure to do well in school, to follow social
norms, his tendency to isolate, have no goals nor desire to
“better himself” but just live day to day could dovetail per-
fectly with negative racial stereotypes of minorities prevalent
among white society in general, and institutions such as the
school system. The real basis of his failure to succeed (FAS)
could have been obscured.

The defendant’s birth records are often not of as much help as
they should be. FAS was usually not detected, especially at
birth, because its diagnostic features were overlooked or not
known to be of significance and the alcoholic mother may not
have been identified as such unless her condition was ex-
treme. In his early years, the child may have appeared alert and
verbal: “he was such a bright child, I don’t know what hap-
pened.” This kind of statement can innocently mislead the
investigator to look for environmental traumas as the basis of
his problems. Children less obviously affected by FAS can
also exhibit the kind of impairments and behavior that could
have resulted in misdiagnosis, such as antisocial personality
disorder, attention deficit disorders, speech and language
handicaps and learning disabilities, particularly since FAS was
unknown until 1973.

The biological, foster or adoptive families of children with FAS
may have compensated early on for the child’s small size and
developmental failures by adjusting their expectations of him.
In retrospect, it may be difficult for them to remember that
though he did okay for someone of his size, he was not doing
well for someone of his age. Diminutive nicknames such as

“baby” or “runt” may be a better indicator of how he was really
viewed.

As part of his defense team, you may have difficulty believing
you have a defendant with FAS. His physical appearance may
belie the stereotype. He may not have been born very small
with low birth weight. Or, he may be overweight and his face
shows none of the characteristics of FAS. He may be very
verbal and “seem to have a handle on things.” With time,
though, it will become apparent that he is re-offering impos-
sible defense strategies as if for the first time, changing his
story in often absurd ways and that clearly he cannot think
well.

Impact on Defense Preparation
People with FAS have serious cognitive loss in areas indica-
tive of organic damage: impairment of memory, comprehen-
sion, calculation and judgment. This loss bears on every as-
pect of the defense from his competency to stand trial to his
competency to be executed.

Competency to Stand Trial
Close questioning or observation of the defendant may reveal
either (1) he is incapable of understanding the nature and pur-
pose of the proceedings against him; (2) he does not compre-
hend his own status and condition in reference to such pro-
ceedings; or (3) he is unable to assist his attorney in conduct-
ing his defense, or to conduct his own defense in a rational
manner. His life-long inability to maintain focused attention or
relate an experience in a detailed and rational sequence ren-
ders the information he gives his defense team unreliable (and
at times even preposterous). These same difficulties with main-
taining attention preclude him from following the court pro-
ceedings (although he may attempt to appear to do so). When
the strong determination that can lead him to be stubborn,
inflexible and resistant (particularly in situations he perceives
as unfair or unjust) is coupled with his inability to control his
behavior, he may become unpredictable in court, particularly if
his peculiar defense strategies are not being followed.

FAS impairments can be used to challenge the defendant’s
consent to a search and his waiver of Miranda rights which, in
all likelihood, he did not understand, although he assured of-
ficers he did in an effort to appear normal.

Voluntariness of a confession and its reliability can be chal-
lenged because, once again, the defendant’s failure to compre-
hend the situation he was in when questioned, his desire to
prove he knew what was going on at the time of the offense,
and a desire to ingratiate himself to the officers are his undo-
ing. His loquacious confession, when examined closely, will
often be filled with confabulations to cover up gaps in both his
perceptions and his memory and to offer explanations that will
make his actions at the time of the crime seem rational. He is
particularly vulnerable to adopting “helpful” suggestions by
police officers, jailhouse psychologists and jailhouse infor-
mants to explain his motives and actions. He may readily agree
to a version of events which paints him as in charge and “bad.”
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FAS can be offered in mitigation of prior offenses and convic-
tions. Consider the possibility that he may even have pleaded
guilty to crimes he either did not commit or in which he was
merely an uncomprehending bystander or accomplice.

A plea of NGI may be appropriate due to his ongoing “mental
non-responsibility” as a result of the cognitive impairment which
rendered him incapable of understanding the nature and qual-
ity of his act and of distinguishing right from wrong with the
resulting consequence at the time of the offense.

In a felony-murder prosecution, FAS can be used to show that
the defendant lacked the specific intent for both the underly-
ing felonies and the murder itself. For instance, because a de-
fendant with FAS may lack the ability to formulate and carry
out plans, property from the crime scene found with him at the
time of arrest may have been simply picked up there in a hap-
hazard, spontaneous manner. Or a robbery may have been com-
mitted at the behest of others and the proceeds turned over to
them with neither the understanding that his activity was wrong
nor the personal goal to acquire the good. The defendant with
FAS may have complied with their request only to win favor
with and retain the only friends he had.
In non-felony murder cases, FAS may show he lacked the men-
tal-state elements necessary for premeditation, deliberation and
malice aforethought. Given what is known about individuals
with FAS, it is unlikely that he would have intended to kill
anyone or arrived at that decision as a result of “careful thoughts
and weighing of considerations for and against the proposed
course of action…and not under a sudden heat of passion or
other condition precluding the idea of deliberation.” (CALJIC
No. 8.20) It is the “other condition” which is the guiding force
here. The “condition” is FAS,  and the nature of its lifelong
organic impairments preclude deliberation. Its multiple impair-
ments have, from birth, made it difficult for him to appreciate
consequences, understand cause and effect, mediate impulse-
driven behavior and conform his behavior to the law’s require-
ment.

If the defendant was under the influence of alcohol (or drugs)
at the time of the offense, the dis-inhibiting effects of the alco-
hol or drug could have further reduced his already FAS im-
paired impulse control, making him more vulnerable to commit-
ting the impulsive, spontaneous act of violence which resulted
in the victim’s death.

If there are codefendants, it is possible that they are pointing
the finger at your defendant as the ringleader and, flattered by
this “respect”, he is only too happy to claim this sudden eleva-
tion in status. In felony-murder cases, it may be that the defen-
dant with FAS had not even known that the felony was to
occur or did not share the perpetrators’ criminal intent con-
cerning the felony (in which case he would not be guilty of
first-degree felony murder or the underlying felony). In non-
felony murders he may also have a defense based upon the
lack of proof of aiding and abetting his codefendants in the
killing with the necessary intent. Individuals with FAS are eas-
ily led and their need for acceptance is so great they can easily

become involved with other people in a crime that they would
not commit or even think of on their own. Even if he is the only
defendant arrested and charged, it is also possible others were
involved and, more alert to an impending arrest and faster on
their feet, they made their escape. A primitive code of honor
(supplemented by dire threats) which has been drummed into
your defendant may now be preventing him from informing
you of these others.

Penalty Phase
If trial has progressed to penalty phase, FAS may become the
core of mitigation. The defendant is not before the jury be-
cause he was greedy or filled with hate, but because he was
born with organic brain damage and yet was expected to cope,
as though he was normal, with an increasingly complex world
he could never fully comprehend.

He was a victim, even before birth, of society’s failure to help
his mother cope with alcoholism. There were no residential
treatment facilities for pregnant women when his mother was
carrying him and traditional alcohol treatment programs prob-
ably did not want her because they were afraid of the liability
of pregnancy complications. Obstetric services, if she was able
to avail herself of them, may not have inquired about or ig-
nored signs of her drinking, or may not have wanted to treat
her because of her behavior. Those jurors who have children
might be invited to consider whether or not they would have
given their newborn infants a double scotch in its baby bottle.
This is what the defendant’s mother unknowingly gave him in
the womb.

After he was born, his problems were never accurately diag-
nosed and he was probably subjected to the most detrimental
possible environment for a child with FAS: chaotic, unstable
and violent. He was often punished or persecuted for his FAS,
which was at the root of so many of the problems he suffered
in his life. His inability to comprehend the implications of his
acts, understand cause and effect, learn from his mistakes and
control his behavior meant that he could never have the ex-
traordinary blameworthiness to justify the jury condemning
him to death.

This failure to understand cause and effect and the implica-
tions of his actions should also help the jury understand the
inability to express remorse (if that is the case) which errone-
ously makes him appear to be cold-blooded. One capital de-
fendant with FAS went to a corner store to get a bottle of wine
by pretending he had a gun in his jacket pocket. The clerk drew
a real gun and in an ensuing struggle the defendant got ahold
of the gun and, after telling the clerk to lie down on the floor,
shot him. Taking the bottle across the street to the park, he
asked some buddies hanging out there “what would happen if
you shot a guy in the head” and whether any of them wanted
to buy a gun. He then watched as an ambulance and police
cars screeched to a halt in front of the corner store. When the
police officers began approaching people in the park asking if
they had seen anything suspicious, someone drew their atten-
tion to the defendant and his comments. The police yelled at
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him and he then began to run. He ran, not because he sud-
denly grasped that he had killed someone and they were after
him; he ran because he was timid and their yelling frightened
him. He could give no explanation for his actions. A normally
gentle man, he had found himself in an escalating situation he
was completely unable to cope with and to which he had sim-
ply reacted. He could not follow the links between his actions
and the tragedy that ensues, and so could not exhibit the nec-
essary remorse.

Since two-thirds of the population do not believe that people
with mental retardation should be executed, that aspect of his
multiple afflictions should be emphasized in penalty phase.

One potential problem to be alert for is the jurors’ acquiring the
view that because FAS cannot be changed, he is not going to
get any better and should be executed. Defendants with FAS
are very appropriate candidates for life without the possibility
of parole. The things they are always in most need of – consis-
tent, structured environments requiring few decisions that pro-
vide all that is necessary for basic subsistence – will alleviate
much of the stress that made them so vulnerable to situations
that were beyond their abilities to cope. His prior incarceration
records are very likely to support this position, as would his
former guards. In fact, the record may show that he consis-
tently did best in prison, where he incurred only minor infrac-
tions, and only got into serious trouble when released on pa-
role to once again fail the expectation that he “take charge of
his life.”

Post-conviction habeas review should focus on the petitioner’s
competency to have waived any of his rights. Ineffective as-
sistance of counsel claims may need to be raised to failure to
investigate and present FAS impairment at trial and failure to
request a competency hearing at various stages in the pro-
ceedings when the behavior of the petitioner clearly indicated
the need to do so.

Experts
Locating the appropriate FAS expert is critical. It is both a new
and complex field, and at this stage, only a small group of
people are competent to render a diagnosis. Psychologists,
psychiatrists and experts in mental retardation are not trained
in this area.  FAS is not a DSM-IV diagnosis. Psychologists
and psychiatrists, unaware of the true origins of the
defendant’s behavior, will understandably stray into such ar-
eas as antisocial personality disorder, attention deficit disor-
der, schizophrenia, etc. Experts in mental retardation will not
recognize the additional debilitating features that are indica-
tive of FAS and, focusing on the low IQ and low achievement,
will fail to consider the origins of the disability.

Neuro-psychological testing is the traditional method for es-
tablishing the behavioral manifestations of brain damage. How-
ever, these tests were all developed on people with postna-
tally-acquired brain damage, rather than during the period of
prenatal brain development. This standard neuro-psychologi-
cal test battery may not be especially sensitive to the kinds of

brain damage that people with FAS have. At the current state
of knowledge, it isn’t possible to diagnose FAS based solely
on neuro-psychological testing.

The advantage to the defense in this situation is that when
you have retained one of the very few people qualified in this
field and they have given you a diagnosis of FAS, the pros-
ecution will be at a disadvantage if they seek to challenge it.
There is also less ambiguity and disagreement regarding FAS
than among those diagnosing mental illness, for instance, in
part because FAS encompasses identifiable physical defects.
Any “expert” he puts up to challenge yours will not stand up
to voir dire.

It is unlikely that your judge and jury has confronted FAS and
will need a careful explanation of the differences between
mental illness, mental retardation and FAS. If the defendant is
less obviously impaired, the expert must be particularly care-
ful to explain that whether someone is severely or mildly im-
paired by FAS, it is organic brain damage, and the disability
has had a profound impact. In fact, individuals who are more
mildly impaired have often had a worse time of it as their unde-
tected, untreated, misunderstood condition has trapped them
in other’s impossible expectations.

It is helpful for the expert to emphasize all the physical abnor-
malities associated with FAS that are manifested in the defen-
dant, as juries tend to be more sympathetic: they are tradition-
ally less persuaded by psychological than by organic expla-
nations for violent behavior. They seem to feel that if there is
a physical problem that the person was born with, he is not as
responsible.

Conclusion
Many defendants currently facing capital trials and appeals
have Fetal Alcohol Syndrome, which has never been identi-
fied. This can be a legitimate and effective capital defense.
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THE PSYCHOLOGY OF LITIGATION:
SUPPRESSION HEARINGS AND INVESTIGATOR BIAS

A police officer in a suppression hearing in a child sex abuse
case testified that “the defendant appeared nervous,” with
his presumed nervousness at the outset having been pre-
liminary to the investigator’s interrogation of the defendant
getting under way.  By so testifying, he insinuated that the
defendant’s nervousness, in and of itself, was indicative of
guilt.  Since there is no electronic recording of the interroga-
tion, the court must take the officer’s word on the defendant’s
demeanor despite the fact that “appearing nervous” takes
many forms, may range from mild to severe, and may signify
many different things, including being in a state of inno-
cence.

The officer’s subsequent testimony was that since he be-
lieved the child’s allegations of abuse as well as believed the
defendant’s demeanor signaled guilt, by his own admission
he approached the defendant with a presumption of guilt.
This same presumption of guilt, incidentally, was readily
communicated to other witnesses this same officer  inter-
viewed, who complained of feeling intimidated by his over-
bearing manner when they did not support his insistence on
the defendant’s guilt.

An allegedly well-trained investigator whose credentials in-
cluded years of seminars on how to conduct investigations
of this nature, I was stunned to hear that he did not bother to
clearly determine the defendant’s meaning of terms used in
reference to relevant  human anatomy. It can be very impor-
tant if “butt,” for example, means buttocks to the defendant
whereas it means anus to an investigator. The officer could
not at first recall what words the defendant even used. He
seemed unfazed when the terms he eventually came up with,
that he ascribed as having come from the defendant’s own
mouth, turned out to be different from those actually used in
his “summary” of the defendant’s statement, despite this
reportedly having been written contemporaneously, i.e., co-
inciding in real time with the defendant’s utterances.

The officer appeared equally unperturbed when it became
apparent that he had “blended” the statement of the child
with that of the defendant such that he could not clearly
recall the anatomical terminology used in either statement
by either person, a point he conceded was probably the
case.  He asserted that he saw his job as that of putting
people in jail, so at the very least there was no hypocritical
pretense of fairness, impartiality, or neutrality on his part.

Neither a transcript of the child’s actual statement nor an
electronic recording of this statement was provided the de-
fendant, nor, as already noted, was there an electronic re-
cording of the defendant’s statement.  Whatever transpired
in the interviews between investigator and alleged child vic-
tim and between investigator and defendant was communi-
cated to the court by a law enforcement officer who seemed
well pleased with his supposed ability to discern the truth,
based on his interview with the child and his perception of
the defendant’s “nervousness,” and thus single-handedly
bring the guilty to justice.

What is wrong with this picture?  Let us first consider the
issue of the defendant’s alleged nervousness, which, as any
well trained investigator knows, signals guilt and hence the
likelihood of deception.  Despite the confidence of the po-
lice that they are able to use verbal and nonverbal behav-
ioral cues to make accurate judgments, police investigators
perform only slightly better than chance, if at all, in detect-
ing deception (Bull, 1989; DePaulo, 1994; DePaul & Pfeiffer,
1986; Ekman & O’Sullivan, 1991; Ekman, O’Sullivan, & Frank,
1999; Koehnken, 1987; Porter et al., 2000), and “training”
does not help on a consistent basis (Bull, 1989; Kassin &
Fong, 1999; Porter, Woodworth & Birt, 2000; Vrij, 1994;
Zuckerman, Koestner, & Alton, 1984; Zuckerman, Koestner,
& Colella, 1985).  In a study aimed at assessing the ability of
police officers and college students to determine whether
videotaped guilty or innocent suspects were lying versus
being truthful, law enforcement personnel did not outper-
form the students.  However, police officers were signifi-
cantly more confident they were right despite their often
erroneous judgments (Kassin & Fong, 1999).

Consider the findings of a recent study (Kassin, Goldstein,
& Savitsky, 2003) that found that when investigators pre-
sume guilt, they put into motion a process known as “be-
havioral confirmation” wherein they select more guilt-pre-
sumptive questions, use more interrogation techniques such
as the promise of leniency and presentation of false evi-
dence, and exert more pressure to get a confession, particu-
larly with subjects actually innocent.  This process, more
familiarly known as the self-fulfilling prophecy, tends to lead
to aggressive, guilt-provoking interrogations, with the be-
havior of the suspects in response to such methods that of
feeling constrained, thereby confirming the investigators’
assumption of their guilt.  The authors of the study note that
erroneous prejudgment of guilt colors the information-gath-
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ering process such that plausible denials on the part of the
defendant are discounted or misinterpreted.

As Kassin, et al .further conclude, it is hardly surprising that
in the face of coercive interrogation techniques defendants
become defensive such that they sigh in despair, slouch in
their seats, and look away, supposedly classical signs of
deception as noted in Inbau, Reid, Buckley, and Jaynes’
Criminal Interrogation and Confession (2001), the bible of
law enforcement investigators, now in its 4th edition.  One of
the authors of this book, in marked contrast to what is known
in the social science literature about the inability of trained
investigators to discern truth from lying any better than
chance, nonetheless reports that investigators trained in
their methods are able to distinguish truth from deception at
an 85% accuracy level (http://www.reid.com/service-bai-
interview.html).

That confirmation bias is alive and well is indicated in the
case above, where the police officer, believing the alleged
child victim was telling the truth and confident the suspect
was guilty, testified that the defendant admitted to sexually
molesting the child.  Another individual present at this very
same interrogation, caught off guard at finding himself un-
expectedly called as a defense witness, testified to the con-
trary.  Right to the very end of the interrogation, said this
state witness, the defendant consistently maintained, in re-
sponse to whether particular scenarios presented to him
were “possible,” that although anything was possible, noth-
ing had happened but that if it did, it was by accident.  Here
we have two people present at the same interrogation, both
of them state witnesses, who arrived at entirely different
conclusions: one said the defendant admitted guilt and the
other said he did not.

It is a common practice, even in First Degree murder cases,
for investigators to “summarize” their interrogation findings.
They then present this summary to the often by now cowed
defendant to sign, who is typically in such a state of fright,
confusion, and agitation that he has little comprehension of
what he is actually signing, to his later chagrin.  It then
becomes the defendant’s word versus that of law enforce-
ment as to what actually may have transpired in the all too
frequent absence of electronic recording.  Of course, it cuts
both ways.  An electronic record of a defendant’s statement,
properly taken, can be very hard to challenge.

Despite the best of intentions, human memory is simply not
accurate in recording every detail of what takes place in an
interrogation, and details count when the stakes, notably
life and liberty, are high.  Memory may be inaccurate when
there has been a delay of only a few seconds.  This trans-
lates to memory being inaccurate when the writer is contem-
poraneously writing what the defendant is saying while the
defendant is in the process of speaking, a practice, at least

according to their testimony, favored by investigators.  To
the contrary, Ceci and Bruck (1995) found that when adults
are asked to recall conversation or passages they have just
heard that their memory fades within seconds.  Rayner and
Pollatsek (1989) determined that subjects tend to extract the
meaning or gist of what they hear but forget the form or the
exact wording.  Warren and Woodall (1999) found in their
study of experienced interviewers that their notes reflected
only 20% of the questions they actually asked, leaving the
misleading and potentially damaging impression that the
information had been spontaneously provided.

Lamb, Orbach, Sternberg, Hershkowitz, and Horowitz (2000)
compared the verbatim contemporaneous accounts of 20
investigative interviews with audiotaped recordings of these
same interviews and found that the investigators’ notes mis-
represented both the information elicited and the way the
information was elicited.  They found that 57% of the inter-
viewers’ utterances as well as 25% of the incident-relevant
details provided by those being interviewed were omitted
from the so-called verbatim notes.  In addition, the structure
of the interviews was inaccurately represented in these ac-
counts.  Investigators systematically misidentified details
as resulting from open rather than focused prompts.  What
is particularly disturbing about this study is that the inves-
tigators were among the best in the field, were well aware of
their legal and moral responsibility to fully and completely
record the interview structure and content as completely as
possible and not to simply summarize, and knew the inter-
views were being recorded and that their verbatim notes
would be compared to these recordings.  The authors con-
clude, “These results underscore the superiority of elec-
tronic recording when the content and structure of investi-
gative interviews must be preserved…interviewers cannot
be expected to provide complete and accurate accounting of
their interviews without electronic assistance.”

In addition to the known research findings regarding the
virtual impossibility of 100% accurate recall, a summary of
an interrogation, aside from what we know about the often
confirmatory bias of investigators, simply cannot capture
the all-important pauses, nuances of speech, gestures, body
language, number of times a question may have been asked,
indications of whether the response was given spontane-
ously or in response to a prompt, and so forth.  The officer
above, for example, never mentioned in his “summary” or
his testimony that “scenarios” were presented wherein the
defendant was asked to respond to the “possibility” of some-
thing having happened, a far cry from spontaneously admit-
ting guilt, as was this officer’s testimony.  He never described
the young man’s confusion in the face of being bombarded
by questions from three interrogators, with this being a se-
verely learning disabled individual with a lengthy, well-docu-
mented history of problems processing and understanding
verbal material.  Instead, the so-called summary statement
presented an image of a much more verbally astute, respon-
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sive, coherent, and competent individual than my interviews
with him suggested, with the trier of fact now placed in the
unenviable position of somehow reconciling grossly con-
tradictory and inconsistent testimony.  Listening to just a
few minutes of an audiotape of the defendant’s presentation
during the interrogation might have clarified this.

The implications are all too obvious.  The testimony of law
enforcement can have a  devastating effect on the credibility
of a defendant to the trier of fact, who needs a true and
accurate picture of the totality of the circumstances of the
interrogation in order to provide this individual his constitu-
tional right to due process.  Although the family of the de-
fendant who I was evaluating luckily had the financial re-
sources to hire topnotch legal representation, who in turn
hired an expert witness in an effort to bring these important
issues to the attention of the court, one wonders how many
defendants are not afforded this same opportunity and in-
stead silently shuffle off to the penitentiary.

When police, trained in powerful, coercive interrogation tech-
niques, armed with confirmatory bias as well as unbounded
(and unfounded) confidence in their truth-detecting abili-
ties, and motivated by career aspirations, conclude guilt and
then misinterpret and/or misrepresent statements made to
them by the defendant, as in the case above, they may set
into motion a tragic chain of events ranging from increasing
the likelihood of a false confession to facilitating an unjust
conviction.  All too common scenarios of this nature under-
score the need for electronic recording of investigative in-
terviews, preferably videotaped, rather than relying on the
uncertain memory and fairness of law enforcement.

Diana McCoy, Ph.D.
625 S. Gay St, Suite 210

Knoxville, TN 37902
Tel: (865) 521-7565; Fax: (865) 521-7174
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NO, IT IS NOT CRAZY, FROM AN EVIDENTIARY STANDPOINT,
TO SEEK HELP FOR MENTAL ILLNESS:

U.S. V. HAYES, THE 6TH CIRCUIT, AND THE

“DANGEROUS PATIENT” EXCEPTION TO THE

PSYCHOTHERAPIST/PATIENT TESTIMONIAL PRIVILEGE

Robert Stephens

That persons with mental health problems should seek pro-
fessional help with their illness would seem to be beyond
debate.  The courts, and other drafters of public policy, should
take steps to support this societal good.  The United States
6th Circuit Court of Appeals has done so, having long recog-
nized a psychotherapist/patient psychological privilege.
United States v. Hayes, 227 F.3d 578, 581 (6th Cir. 2000).  Ad-
dressing the question of whether a “dangerous patient” ex-
ception to this privilege should permit psychotherapists to
testify at criminal proceedings against their former patients
in certain situations, the 6th Circuit answered in the negative.
The 6th Circuit (unlike the 10th and later the 9th), in its Hayes
opinion, has acted positively to protect the mental health of
our citizens and the greater safety of us all.

The creation of testimonial privileges has remained an issue
of common law, despite the adoption of the Federal Rules of
Evidence. Fed.R.Evid. 501, quoted Id. The Supreme Court
recognized the psychotherapist/patient privilege in Jaffee v.
Redmond, 518 U.S. 1, 15 (1996), Id., at 581-82.  The high
Court opined the privilege would benefit the public by im-
proving the mental health of the people, and called this “a
public good of transcendent importance.”  Jaffee at 11,
quoted Id., at 582.  The Court, however, left the particulars of
when to apply the privilege to the lower courts.  Id., at 582.

The 10th Circuit, in United States v. Glass, 133 F.3d 1356 (10th

Cir. 1998), became the first court of appeals to recognize an
exception to the Jaffee psychotherapist/patient testimonial
privilege.  Id.  The 10th  Circuit exception to the Jaffee privi-
lege exists only where:

1. The threat [made to the psychotherapist by the
patient about a third party] was serious when made
and,

2. Disclosure was literally the only means of averting
harm.
Id., citing Glass at 1359.

The question before the court in Hayes, therefore, was
whether the 10th Circuit’s Glass exception to the Jaffee privi-
lege should be adopted by the 6th Circuit.  Id., at 583.  As we
discuss below, the 6th Circuit wisely declined to adopt the
Glass exception in its ruling.

Most states have  “duty to protect”
statutes which require psychothera-
pists to warn third parties of credible
threats from patients.  Id.  This pro-
motes the public good by preventing
threatened harm by patients upon
third parties.  This legislation came
into being after the California Su-
preme Court found a duty to protect
under similar circumstances in
Tarasoff v. Regents of the University
of California 551 P.2d 334 (Cal. 1976).
Id.  If someone credibly tells his or
her mental health professional that he is planning to kill a
third person, of course it makes sense as a matter of public
policy that the professional be permitted, even encouraged
or required, to report the danger and prevent the harm which
is apparently about to occur.

The parties in Hayes, and the 10 the Circuit, erred by associ-
ating the “duty to protect” of a psychotherapist with the
issue of  whether an exception to the psychotherapist/pa-
tient testimonial privilege should exist in criminal cases.  Id.,
at 583-84.  A psychotherapist’s “duty to protect” deals with
prevention of pending credible  harm to a third party, and the
public benefits from such a rule by having the potential
crime averted.

We see only a marginal connection, if any at all, be-
tween a psychotherapist’s action in notifying a third
party (for his own safety) of a patient’s threat to kill
or injure him and a court’s refusal to permit the thera-
pist to testify about such threat (in the interest of
protecting the psychotherapist/patient relationship)
in a later prosecution of the patient for making it.
State law requirements that psychotherapists take
action to prevent serious and credible threats from
being carried out serve a far more immediate function
than the proposed “dangerous patient” exception.
Id.

The testimonial privilege which a patient can assert to pre-
vent the disclosure of confidences made to his or her psy-
chotherapist has the public goal of encouraging persons
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with mental health problems to seek help before they com-
mit a potentially criminal act.  One should be “applauded,”
the court lauded, for seeking help with one’s mental prob-
lems.  Id., at 584.  To permit a “dangerous patient” exception
to the testimonial privilege, the 6th Circuit reasoned, would
“chill and very likely terminate open dialogue” in the psy-
chotherapist/patient relationship.  Id., at 585.  Ironically, this
would most affect the mental health relationships most in
need of correct diagnosis and treatment, before the illness
manifests itself in dangerous action.

While the 6th Circuit acknowledges the testimonial privilege
question involves the competing interests of patient mental
health and protection of third parties, the court also notes
the end of protecting third parties does not justify the method
proposed.  Id.  Psychotherapists can still act to protect third
parties, as in the “duty to protect” situation, with the patient
getting the required hospitalization and eventual treatment.
Id.  Placing a patient in prison will not likely benefit the
patient’s mental health and will leave a stigma upon release.
Id.

Indeed, as the Hayes court notes, the testimonial privilege,
unlike “duty to protect” situations, applies only where court
proceedings have already started, and the threat is therefore
minimal.  Id., at 584.

Unlike the situation presented in Tarasoff, the threat
articulated by a defendant such as Hayes is rather
unlikely to be carried out once court proceedings have
begun against him.  Id.

The 6th Circuit, then, has held that there is no “dangerous
patient” exception to the Jaffee psychotherapist/patient privi-
lege.  As the court summarizes its opinion:

We hold, therefore, that the federal psychotherapist/
patient privilege does not impede a psychotherapist’s
compliance with his professional and ethical duty to
protect innocent third parties, a duty which may re-
quire, among other things, disclosure to third parties
or testimony at an involuntary hospitalization pro-
ceeding.  Conversely, compliance with the profes-
sional duty to protect does not imply a duty to tes-
tify against a patient in criminal proceedings or in
civil proceedings other than directly related to the
patient’s involuntary hospitalization, and such testi-
mony is privileged and inadmissable [sic.] if a pa-
tient  properly asserts the psychotherapist/patient
privilege.  Id., at 586.

The 6th Circuit has thus taken a strong stand in promoting
the mental health of our citizens.  While psychotherapists
can still act to stop credible, immediate threats to third per-
sons, confidences gained by the psychotherapist cannot be
used in subsequent criminal prosecutions of the patient.1

Other courts have taken a different position.  The 10th Circuit
created the Glass exception rejected by the 6th Circuit in

Hayes.  The 9th Circuit has taken the same position as the
court in Glass.  United States v. Chase, 301 F.3d 1019, at
1024, see esp. footnote 2 (9th Cir. 2002).  Ultimately, the ques-
tion of whether Jaffee permitted the subsequent establish-
ment of the “dangerous patient” exception as in Glass and
Chase may need to be settled by the Supreme Court.  Until
then, we will have to see if other courts follow Hayes, or if
they choose to follow Jaffee’s less beneficent, even if slightly
more numerous, progeny.

What will be the effect, however, if other circuits recognize a
“dangerous patient” exception to the Jaffee privilege?  The
Hayes opinion drew upon strong language of the Supreme
Court addressing the “transcendent importance,” Hayes, at
582, of the mental health of American citizens.  Permitting a
psychotherapist to break the confidence placed in him by a
patient desiring treatment, not to prevent a credible and im-
mediate harm to a third party, but rather to convict the pa-
tient in a subsequent criminal proceeding, can only freeze or
destroy the very basis for the treatment.  In fact, it seems
unjust to so casually break the confidence placed on the so-
called mental health professional.  What crime will be pre-
vented by this measure, since it usually will be used only
after the chance of commission has long-passed?  If a crime
might be prevented through the “dangerous patient” excep-
tion, could it not have been prevented as envisaged by the
“duty to protect” statutes, by getting immediate warning
and hospitalization for the patient; a much less stigmatizing
method for (one hesitates to call it an alternative to) treating
the mentally ill than criminal prosecution?  The realistic out-
come of a “dangerous patient” exception to the psycho-
therapist/patient evidentiary privilege will be that fewer men-
tally ill persons will seek preemptive help for their feelings
and dangerous intentions, and will instead finally give in to
them to the detriment of an unwitting third party.  To adopt
the “dangerous patient” exception is to replace workable,
compassionate preemption in many cases with prosecution
of a few unfortunate souls: a calculus which leaves all of us
less safe and which must not be adopted by the courts.

Endnotes:
1. Unless the privilege is properly waived by the patient, but
this is more difficult to achieve than with “normal” patient/
defendants.  The 6th Circuit said in Hayes, because of the
unique needs of such patient/defendants, “Consequently, it
must be the law that, in order to secure a valid waiver of the
protections of the psychotherapist/patient privilege from a
patient, a psychotherapist must provide that patient with an
explanation of the consequences of that waiver suited to the
unique needs of that patient.”  Id., at 587.

Robert E. Stephens, Jr.
Assistant Public Advocate

Somerset, KY
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Sunshine on roller skates.  Her smile lights
the way.  It’s the first thing you see when
you meet Kimberly Boyd, an Administra-
tive Specialist in the Paducah Public
Advocate’s Office.  She speaks calmly
and quickly.  In her office, surfaces are
clean, paperwork is neatly stacked, lamps
light the room and a spicy candle scents
the room.  It is an oasis of calm. Beneath
this calm exterior, though, springs are
ready to jump into action.

If the attorneys are the front line soldiers of public ser-
vice, the secretaries and administrative specialists are
the scouts, the medics, the messengers and the flag bear-
ers.   Their positions are sometimes more difficult be-
cause while dodging bullets they must also administer to
the needs of the troops… providing valuable informa-
tion, clearing paths and keeping them alive.  They are
the great unsung heroes.  Kimberly Boyd, a 14-year vet-
eran of the Paducah Office, exemplifies the best of the
best.

Her directing attorney, Chris McNeill, can’t say enough
about her.  Asked about her contributions, he says, “Kim
is probably one of the most valuable assets in this office
and one of the most valuable assets in all of DPA, really.
She has knowledge, experience, skill, good attitude and
professionalism.”  He pauses and then nods, “Yeah, she’s
just awesome.”

Kimberly got her first degree as a Legal Secretary from
Paducah Community College in May of 1977, then a Busi-
ness Administration degree from Murray State in De-
cember of 1978.  Her first job was with Western Ken-
tucky Legal Services.  She worked there for 3 years and
loved it.  After having her first child, she had to leave the
agency but fondly recalls that first introduction into legal
work and helping indigent clients.

Another child came along and Kimberly worked a num-
ber of jobs.  Her experiences include motel manager, bill
collector and legal secretary.  Her marriage crumbled,
leaving Kimberly to raise two small boys, ages 2 and 4 on
her own.  They are now both in college.  The oldest ma-
jors in Film and Theatre in Lexington and the youngest
studies pre-dental orthodontics at Murray State.  Her pride
is palpable when she speaks of them and their achieve-
ments.

In the Spotlight….Kimberly Boyd
Following the turmoil of the divorce, she
worked a number of jobs through a temp
agency, including a four-month stint as pro-
duction secretary for a movie filmed in
Paducah and also as secretary in the
county attorney’s office. Of that position,
she says, “I didn’t like working there be-
cause basically they were putting people
in prison and I didn’t think that was neces-
sarily the answer all the time.  I’d rather
be on the helping side than the prosecuting

side.” That’s when she was hired into the Public
Advocate’s Office and found her niche.

She says the most satisfying part of her job is, “Knowing
that I can help in some small way people who are less
fortunate than us, no matter what that is. . . .I love every
aspect of my job.  I love the people I work with.  I look
forward to coming here every day.”

She credits her parents, particularly her mother, Ann, for
setting the stage. “My mother was very instrumental in
forming my early values, to always do what you can to
help others. She is an inspiration to me.”  It shows.  Kim-
berly inspires everyone around her.

When she speaks of working with the clients, she smiles
but then a cloud passes over her features.  She recalls a
recent phone call with a client who had just received a
surprisingly ugly sentence, “He was devastated, of course,
and he called here and just wanted to talk to someone. .
anyone.  I sat here well after the office closed to just let
him talk.  Some of these people have just never had any-
body sit and listen to them.”

Handling the multitude of client phone calls is a vital as-
pect of every secretary’s job in a pubic advocacy office.
Kimberly shakes her head, “(The) challenge is trying to
be sensitive to the needs of the clients when they don’t
understand that their attorney has this huge caseload.  It’s
especially hard for those who are facing criminal charges
for the first time.  They are floundering in foreign terri-
tory. . they really feel like they’re in the dark.”

For every struggling client, Kimberly is there to listen and
to stretch out a hand and it seems to energize her.  Her
face brightens when she speaks of her job, “I LOVE what
I do.  I have to be in a helping profession. This is the job
I’m supposed to be doing.”

Patti Heying
Program Coordinator
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Public defenders should have the same access to the same resources as prosecutors,
including legal research, investigators, experts or scientific testing. But in many states
across the country, they do not….  Forty years ago, the U.S. Supreme Court ruled in
the landmark case of Gideon v. Wainwright that the Constitution guarantees access to
legal representation for all Americans facing criminal charges. However, in many
courtrooms across the country, public defense attorneys do not have access to the
same resources that are available for other branches of the court system. This lack of
resources puts public defense attorneys at a disadvantage in trying to fulfill their
critical role in the justice system. If the resources placed on the scales of justice are
not in balance, we do not have a fair justice system. Public defense should participate
as an equal partner in the justice system and there should be parity between the
resources available to the defense counsel and the prosecution. No Exceptions.

Across the country,
governments commonly
spend three times as much
on prosecution as on public
defense...

-- Justice Expenditure and
Employment,
Bureau of Justice Statistics, U.S.
Department of Justice, 1990.

“There’s no doubt in my mind that there
are innocent people at the penitentiary
right now ... Frequently, we did not know
the facts behind the case before entering a
guilty plea.”

-- A retired public defender from Quitman
County, Mississippi, who was so short on
resources that he could not hire an
investigator for any of the non-capital cases
he handled over 10 years.

CRIMINAL  JUSTICE  FUNDING  IN  KENTUCKY:  FISCAL  YEAR  2004 (REVISED)

Percentage of Criminal Justice Funding for Each Kentucky Criminal Justice Program in FY 04:

Corrections
33.49%

Judiciary
22.86% State Police

13.89%

Juvenile
12.03%

Prosecution
7.31%

Criminal Justice
Training

4.89%

DPA
3.13%

Justice Administration
2.40%

Corrections $335,452,700 33.49%
Judiciary $228,979,500 22.86%
State Police $139,114,500 13.89%
Juvenile $120,506,900 12.03%
Prosecution $73,179,000 7.31%
Criminal Justice Training $48,941,100 4.89%
DPA $31,395,700 3.13%
Justice Administration $24,049,500 2.40%
Total $1,001,618,900 100%

To learn more about the campaign and the issues, visit
www.NoExceptions.org.

NO EXCEPTIONS
It’s the American Way
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Ernie Lewis, Public Advocate

Maryland v. Pringle,
124 S.Ct. 795 (2003)

This is a short, unanimous opinion.  Brevity and unanimity
should not, however, be interpreted to mean that it is not also
a very significant decision.

Pringle was driving with two other men in Baltimore, Mary-
land, early on August 7, 1999, when the car in which he was
riding was stopped for speeding.  Pringle was in the front
passenger seat of the car.  In the glove compartment was $763
in cash.  In the back seat armrest was 5 glassine baggies con-
taining cocaine.  The officer saw the money when the driver,
Donte Partlow, reached for his vehicle registration.  The of-
ficer issued an oral warning when everything checked out on
the vehicle and on Partlow.

At that point, however, the officer asked Partlow for consent
to search the car for weapons or narcotics.  Partlow agreed,
and a full search of the car revealed the baggies of cocaine.
The police asked whose cocaine it was, and when none of the
3 claimed it, all three were arrested.  Pringle eventually con-
fessed to the cocaine being his, and he was convicted of pos-
session with intent to distribute, and was sentenced to 10
years in prison.  However, the Maryland Court of Appeals
reversed the conviction, holding that “’the mere finding of
cocaine in the back armrest when [Pringle] was a front seat
passenger in a car being driven by its owner is insufficient to
establish probable cause for an arrest for possession.’”  The
Supreme Court granted certiorari, and in a unanimous opin-
ion written by the Chief Justice, reversed the Maryland Court
of Appeals.

The issue in the case was a simple one due to the facts of the
case.  “The sole question is whether the officer had probable
cause to believe that Pringle committed that crime.”  At first
blush, one would think that the fact that cocaine is found in a
car in which 3 people are riding, would not make it “probable”
that any one of the three was in possession of it.  If one held
that commonsense view, one would be wrong.

The Court took the opportunity to explore once again the mean-
ing of probable cause.  The Court reiterated that the “prob-
able-cause standard is incapable of precise definition or quan-
tification into percentages because it deals with probabilities
and depends upon the totality of the circumstances.”  Citing
Brinegar v. United States, 388 U.S. 160 (1949), the Court noted
that the “‘substance of all the definitions of probable cause is
a reasonable ground for belief of guilt.’”

In order to determine whether probable cause existed, “we
examine the events leading up to the arrest, and then decide
‘whether these historical facts, viewed from the standpoint of
an objectively reasonable police officer, amount to’ probable

cause, Ornelas, supra,  at 696.”
Based upon this process, the
Court noted that Pringle was one
of three men in a car at 3:16 a.m.
with money in the glove compart-
ment and cocaine in the back
armrest.  The Court criticized the
Court of Appeals of Maryland
for disregarding the importance of $763 being found in the
glove compartment.  Based upon this, the Court thought “it an
entirely reasonable inference from these facts that any or all
three of the occupants had knowledge of, and exercised do-
minion and control over, the cocaine.  Thus, a reasonable of-
ficer could conclude that there was probable cause to believe
Pringle committed the crime of possession of cocaine, either
solely or jointly.”

The Court distinguished two cases that appeared to mandate
a different result.  Most recently, Ybarra v. Illinois, 444 U.S. 85
(1979), did not apply because of the nature of the place where
the defendant was at the time of the seizure.  Pringle was in a
small vehicle with only 2 others, while Ybarra was one of many
in a tavern.  “Here we think it was reasonable for the officer to
infer a common enterprise among the three men.”

The Court also distinguished the older case of United States v.
Di Re, 332 U.S. 581 (1948).  There, Reed told the police that he
was going to receive counterfeit gasoline ration coupons from
Buttitta.  The police went to the place where the transaction
was to take place and saw Reed with the coupons.  Buttitta
and Di Re were in the front seat of the car.  Reed told the police
that Buttitta had given him the coupons.  All three men were
arrested.  The Court held that the police had lacked probable
cause to arrest Di Re.  The Court stated in Di Re that “’[a]ny
inference that everyone on the scene of a crime is a party to it
must disappear if the Government informer singles out the
guilty person…’No such singling out occurred in this case;
none of the three men provided information with respect to the
ownership of the cocaine or money.”

This case may have an impact on a settled area of Kentucky
case law.  The facts are virtually identical to the Kentucky
case, Paul v. Commonwealth, Ky. App., 765 S.W. 2d 24 (1988).
There, the Court of Appeals held that the officer had no prob-
able cause to arrest Paul, a passenger, citing both Di Re and
Ybarra.    Several other Kentucky case holdings may likewise
be effected.  See, for example, Mobley v. Commonwealth, Ky.
App., ___S.W. 3rd___ (2003);  Leavell v. Commonwealth, Ky.,
737 S.W. 2d 695 (1987).

Illinois v. Lidster,
124 S.Ct. 885 (2004)

PLAIN VIEW . . .
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The Court has issued another significant Fourth Amendment
decision.  Again, the Court overturns a favorable Fourth
Amendment opinion rendered by the highest court of a state.
Here, they revisit the developing area of when law enforce-
ment may set up a roadblock and for what reason.

This case began with the midnight hit-and-run death of a bicy-
clist on a highway in Lombard, Illinois.  A week later, at about
the same time of the night, the police set up a checkpoint
“designed to obtain more information about the accident from
the motoring public.”  Cars were stopped for 10-15 seconds
during which the police would ask whether they had seen
anything the week before; a flyer was also handed to the driver
describing the hit-and-run.

One of the motorists stopped was Robert Lidster who had the
misfortune of swerving as he approached the police.  Alcohol
was smelled on Lidster’s breath by the officer, who arrested
Lidster for DUI after he failed a field sobriety test.  Lidster was
tried and convicted of DUI.  His challenge to the legality of his
arrest was rejected by the trial court, but agreed to by both the
Illinois Court of Appeals and Supreme Court.  The latter court
held that Indianapolis v. Edmond, 531 U.S. 32 (2000), required
a finding that the stop had been unconstitutional because the
roadblock had a law enforcement purpose.

The Court granted cert and overruled the decision below.  Jus-
tice Breyer wrote the decision, joined by Justices Rehnquist,
O’Connor, Scalia, Kennedy, and Thomas for all of the opinion,
and Stevens, Souter, and Ginsburg for parts of the decision.
The Court first distinguished the facts of this case from
Edmond.  “The Checkpoint stop here differs significantly from
that in Edmond.  The stop’s primary law enforcement purpose
was not to determine whether a vehicle’s occupants were com-
mitting a crime, but to ask vehicle occupants, as members of
the public, for their help in providing information about a crime
in all likelihood committed by others.  The police expected the
information elicited to help them apprehend, not the vehicle’s
occupants, but other individuals.”

The Court also stated independently of Edmond why this stop-
ping did not violate the Fourth Amendment.  First, this case
involved a motorist.  “The Fourth Amendment does not treat a
motorist’s car as his castle.”  Second, special concerns of law
enforcement sometimes justify a stopping without individual-
ized suspicion.  See Michigan Dept. of State Police v. Sitz, 496
U.S. 444 (1990).  Further, where the police are seeking informa-
tion, “the concept of individualized suspicion has little role to
play.”  In addition, “information-seeking highway stops are
less likely to provoke anxiety or to prove intrusive.”  Finally,
there is nothing wrong with the police seeking voluntary co-
operation from the public when investigating a crime.  The
Court compared this to the approaching of a pedestrian and
engaging them in conversation, which the Court had held con-
stitutional in Florida v. Royer, 469 U.S. 491 (1983).

Under these factors, the Court found the stop and Lidster’s
ultimate arrest to have been constitutional.  “The relevant public

concern was grave…The stop advanced this grave public con-
cern to a significant degree…Most importantly, the stops in-
terfered only minimally with liberty of the sort the Fourth
Amendment seeks to protect.  Viewed objectively, each stop
required only a brief wait in line—a very few minutes at
most…Police contact consisted simply of a request for infor-
mation and the distribution of a flyer…Viewed subjectively,
the contact provided little reason for anxiety or alarm.”

This case is limited in its scope.  The Court made clear that
the “Fourth Amendment’s normal insistence that the stop be
reasonable in context will still provide an important legal
limitation on police use of this kind of information-seeking
checkpoint.”

Justice Stevens, joined by Souter and Ginsburg, concurred in
part and dissented in part.  They concurred in those parts of
the case distinguishing the law enforcement roadblock from
the information-seeking roadblock.  However, they would have
remanded the case back to the Illinois Court for additional
analysis to apply Brown v. Texas, 443 U.S. 47 (1979).

Commonwealth v. Buchanon,
Ky., 122 S.W.3d 565 (2003)

On September 5, 1999, Butler County Sheriff’s Department set
up a roadblock stopping all cars in both directions on High-
way 70.  David Buchanon was driving to work at 6:30 p.m. A
“spotter” notified the roadblock that “there was a lot of ab-
normal movement coming from inside the vehicle.”  Buchanon
stopped at the roadblock and was asked to produce his li-
cense and registration.  The officer smelled cologne coming
from the car, and observed Buchanon as being “’real nervous’”
with a red face and bloodshot eyes.  The officer asked
Buchanon to get out of the car.  Buchanon passed two field
sobriety tests.  Buchanon then refused to allow a search of his
car.  The officer asked for a drug dog to sniff the car.  When the
dog alerted, Buchanon’s car was searched and controlled sub-
stances were found.

Buchanon filed a motion to suppress in the trial court on the
grounds that the roadblock was unconstitutional under In-
dianapolis v. Edmond, 531 U.S. 32 (2000).  The trial court over-
ruled the motion.  Buchanon entered a conditional plea of
guilty, and appealed.  The Court of Appeals reversed and held
that search to have been unconstitutional.  The Kentucky
Supreme Court granted discretionary review.

In an opinion written by Justice Stumbo, the Kentucky Su-
preme Court affirmed the Court of Appeals.  The Court relied
extensively on Edmond, noting that the constitutionality of
checkpoint programs “‘still depends on a balancing of the
competing interests at stake and the effectiveness of the
program.’…However, the Court added that it would now be
necessary for courts to conduct a purpose inquiry at the pro-
grammatic level in order to determine if the program is justified
by a lawful primary purpose…The Edmond Court determined
that a primary purpose of general crime control, i.e., ‘interdict-
ing illegal narcotics,’ did not justify a checkpoint program that

Continued on page 52
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stopped motorists without some indicia of individualized sus-
picion.”

The Court then applied a detailed analysis of this particular
checkpoint under the Edmond standards.  Particularly note-
worthy was that the purpose of the roadblock was to detect
any violation of the law, that no one at the checkpoint except
one officer had any training in DUI detection, that a PBT was
not administered to Buchanon because the officer did not smell
alcohol, that the roadblock was conducted in the afternoon
with a drug dog present, and that there was no written plan
detailing the policies and procedures governing the roadblock.
The Court held that “the primary purpose of the roadblock in
the case sub judice was to detect narcotics or ‘any violation of
the law.’”  As a result, the roadblock was unconstitutional, and
the evidence seized from Buchanon had to be suppressed.

Interestingly, the Court recommended that in the future, law
enforcement officials follow some simple guidelines.  First, “it
is important that decisions regarding the location, time, and
procedures governing a particular roadblock should be deter-
mined by those law enforcement officials in a supervisory po-
sition, rather than by the officers who are out in the field.”
Second, “the law enforcement officials who work the road-
block should comply with the procedures established by their
superior officers so that each motorist is dealt with in exactly
the same manner.”  Third, “the nature of the roadblock should
be readily apparent to approaching motorists.” Fourth, “the
length of a stop is an important factor in determining the intru-
siveness of the roadblock.  Motorists should not be detained
any longer than necessary in order to perform a cursory exami-
nation of the vehicle to look for signs of intoxication or check
for license and registration.”  “We reiterate that the above list
of factors is not exhaustive.  Also, a mere violation of one
factor does not automatically result in a violation of constitu-
tional proportions.  The guidelines are to be applied on a case-
by-case basis in order to determine the reasonableness of each
roadblock.”

Justice Graves dissented jointed by Justices Keller and
Wintersheimer.  The dissenters believed that under Edmond it
was “permissible to establish a valid sobriety check point that
has a secondary or collateral purpose of drug interdiction.”

Buchanon was written prior to the decision in Lidster.  How-
ever, it is doubtful whether there would be any change in the
Court’s decision had Lidster occurred prior to Buchanon.
Buchanon falls clearly within the Edmond law enforcement
checkpoint.  Lidster has now carved out an exception for those
rare checkpoints occurring to seek information about a prior
crime.

United States v. Berryhill,
352 F.3d 315 (6th Cir. 2003)

Berryhill was asked to come to an apartment by a guest there,
without the knowledge of the tenant.  He went to the apart-
ment without any luggage, carrying only items to assist in
manufacturing methamphetamine.  When he was charged with

a crime based upon a search, he moved to suppress.  The
district court ruled that Berryhill had no reasonable expecta-
tion of privacy, and thus could not challenge the search.  He
appealed to the Sixth Circuit.

Judge Norris wrote the opinion for the Sixth Circuit affirming
the lower court.  Few facts are included in the opinion.  Rather,
Judge Norris relies heavily upon the fact-finding conducted
by the district court.  “The district court found that Berryhill
had not been invited to the apartment by its tenant…The dis-
trict court found that Berryhill failed to meet his burden of
showing that he had a reasonable expectation of privacy in the
searched apartment, basing its conclusion on two grounds:
first, that Berryhill did not intend to stay at the apartment over-
night, and second, that he unreasonably relied upon a guest’s
invitation to enter the apartment given without the direct or
indirect knowledge of the lawful tenant or owner.”

The Court rejected Berryhill’s assertion that Minnesota v.
Olson, 495 U.s. 91 (1990) could be relied upon for establishing
a reasonable expectation of privacy by someone who was an
overnight guest without the tenant’s permission or knowledge
“[T]he reason a houseguest has a reasonable expectation of
privacy is because he knows that the host would respect his
privacy, having obtained the host’s permission to be at the
residence.  Olson cannot be taken for the proposition that
guests’ visitors can be assured that their privacy will be re-
spected by the lawful owners or tenants of the residence.”

United States v. Hammond,
351 F.3d 765 (6th Cir. 2003)

In 1999, Detective Tim Engle applied for a warrant to search
the property of Clifton Hammond.  He indicated in his affidavit
that Jeremy Holt had told him 4 months before that Hammond
had an indoor marijuana operation in Rockcastle County, Ken-
tucky.   The affidavit also stated that the Rockcastle County
Sheriff’s Office had received several complaints about some-
one growing marijuana at the Hammond residence.  The affida-
vit contained several misstatements and inaccuracies that were
significant.  The state judge issued the search warrant, and
marijuana, firearms, and electric blasting caps were seized.
Hammond was charged with in federal court with manufactur-
ing more than 50 marijuana plants, possession of methamphet-
amine, and possessing weapons and destructive devices dur-
ing a drug trafficking crime.  His motion to suppress was de-
nied, and he entered a plea of guilty.  He appealed.

The Sixth Circuit reversed in an opinion by Chief Judge Boggs,
joined by Judges Guy and Nelson.  The Court held that every-
thing in the affidavit other than Holt’s tip and several anony-
mous phone calls regarding the Hammond marijuana opera-
tion “was either the result of a mistake, a fabrication, or cannot
legally be considered.”  The Court rejected the defendant’s
argument that Holt’s tip was stale, saying that “the crime of
drug trafficking is ongoing, the defendant’s location is estab-
lished, the drugs were likely to be there for an indefinite period
of time, and the place to be searched constituted a secure
operational base.”  However, the tip itself was “vague, not

Continued from page 51
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obviously reliable, and entirely unsupported by any indepen-
dent investigation on the part of the police.” Detective Engle
had not indicated anything in the affidavit regarding the reli-
ability of Holt.  Nor was Holt’s tip corroborated by indepen-
dent investigation in any significant way.  Therefore, the “in-
formation left for us to rely on for probable cause in this case
is insufficient.”

The Court thereafter rejected the government’s call for good
faith reliance on the judge’s warrant.  The Court relied upon 1
of the 4 exceptions to the good faith exception contained in
United States v. Leon, 468 U.S. 897 (1984): “the supporting
affidavit contained knowing or reckless falsity.”  The Court
noted that there “is no question that Officer Engle acted with
reckless disregard for the truth in view of the remarkable inac-
curacies presented in his affidavit…This is not the case in
which an officer made a small error in the affidavit, when ap-
plying for a warrant.  The number of falsehoods and half-
truths told are substantial and reflect, at the very least, a reck-
less disregard for the truth.”

1. United States v. Maple, 348 F.3d 260 (D.C. Cir. 2003).  This
is a case where Whren v. United States, 517 U.S. 806 (1996) has
actually come in handy.  Here, a speeder was picked up and
then arrested for driving on a suspended license.  The officer
decided to park the car in a safe lot rather than impound it.  He
saw a cell phone on the floor, and decided to put it into a
console of the car.  When he opened the console, he saw a
handgun; a search of the car resulted in the finding of cocaine.
The district court had sustained the search under the commu-
nity caretaking exception.  However, after the original DC opin-
ion had affirmed the district court, the Court reversed on peti-
tion for rehearing.  This time the Court held that the opening of
the console was a search done without a warrant and without
probable cause.  The Court used Whren to reject the
government’s argument that the search was not illegal be-
cause the officer was not intending to search for evidence but
was rather trying to take care of the arrestee’s property.
2. United States v. Boyce, 351 F.3d 1102 (11th Cir. 2003).  The
Eleventh Circuit Court of Appeals has held that when a police
officer extends a detention in order to perform a computer
check on outstanding warrants this requires reasonable and
articulable suspicion.  Here, the officer had arrested Boyce for
weaving on the interstate.  After checking his rental car con-
tract and his driver’s license, he was issued a “courtesy warn-
ing.”  However, when the defendant denied consent to search
the car, the officer called for a drug-detection unit, and called
for a criminal history check.  The canine unit arrived before the
warrant information.  The dog alerted, and a search revealed
marijuana and ecstasy pills.  The 11th Circuit held that once
the courtesy warning had been issued, the police had to have
a reasonable and articulable suspicion in order to continue to
detain the defendant for purposes of conducting a check on
outstanding warrants.  The Court noted that had the police

officer ordered the warrants check at the same time as the
license check as part of the routine traffic stop, the search
would have been legal.  The added time of detention is what
violated the Fourth Amendment.
3. Randolph v. State, 2003 WL 22846341, 2003 Ga. App. LEXIS
1499 (Ga. Ct. App. 2003).  When the police ask for consent to
search the house of a couple, receive consent from one spouse,
but an objection from the other spouse, the consent will not
allow for a search of the house, according to the Georgia Court
of Appeals.  This occurred when the police responded to a
domestic violence call.  The wife complained about her
husband’s cocaine use.  When the defendant refused con-
sent to search the house, the officer turned to the wife who
gave consent.  The Court stated that it was “reasonable for
one occupant to believe that his stated desire for privacy will
be honored, even if there is another occupant who could con-
sent to a search.”  The Court noted that the right involved is
the right to privacy, not the right to invite the police into the
home.
4. Theodore v. Delaware Valley School District, 837 A.2d
1186 (Pa. 2003).  The Pennsylvania Constitution gives broader
protections than the Fourth Amendment, according to the
Pennsylvania Supreme Court.  Here, the Court outlawed ran-
dom drug testing for students who drive to school or partici-
pate in extracurricular activities.  The policy was virtually iden-
tical to that approved in Board of Education of Independent
School District No. 92 of Pottawatomie County v. Earls, 536
U.S. 822 (2002).  Such a policy would be constitutional if justi-
fied by a specific drug or alcohol problem.
5. Spencer v. Bay City, 292 F.Supp.2d 932 (E.D. Mich. 2003).
A city ordinance allowing for the taking of preliminary breath
tests upon reasonable cause to believe a person under 21 has
consumed alcohol is unconstitutional.  The Court rejected a
special needs argument, saying that the ordinance had as its
primary purpose the prosecution of offenders.
6. United States v. Kincade, 345 F.3d 1095 (9th Cir. 2003).  The
9th Circuit has questioned the future of DNA databases that
are being constructed throughout the country by requiring
broad groups of inmates to have samples taken from them.
Here, the Court held that extracting blood from federal violent
offenders violates the 4th Amendment when accomplished
without a warrant or individualized suspicion.  The Court held
that the extraction of blood was a search for 4th Amendment
purposes.  The Court rejected the assertion that this practice
could be justified as a special needs search, relying upon
Indianapolis, Ind. v. Edmond, 531 U.S. 32 (2000) and Ferguson
v. City of Charleston, 532 U.S. 67 (2001).  This case calls into
question numerous state and federal laws creating these data-
bases.
7. State v. Goss, 834 A.2d 316 (N.H. 2003).  Under the New
Hampshire Constitution, there is a reasonable expectation in
privacy in one’s garbage, a distinction from the 4th Amendment’s
interpretation in California v. Greenwood, 486 U.S. 35 (1988).
Thus, a warrant would be required before the police can rum-
mage through someone’s garbage left at the curb.

Ernie Lewis, Public Advocate

SHORT VIEW . . .
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Kent Hill v. Commonwealth of Kentucky,
Ky., __ S.W.3d __ (01/22/04)

(Reversing and remanding for a new trial)

While serving a sentence at the Green River Correctional Com-
plex (GRCC) for a prior conviction, Hill was charged with en-
gaging in organized crime and of being a persistent felony
offender in the first degree.  The indictment for engaging in
organized crime charged that Hill had organized and partici-
pated with five other individuals in organizing a criminal syn-
dicate to smuggle marijuana into GRCC for the purposed of
trafficking in a controlled substance.  Hill pled not guilty and
initially moved to proceed pro se.  However, once counsel
was appointed, Hill requested only to serve as “co-counsel”
so that he, rather than his attorney, could perform the direct
and cross-examinations of some of the witnesses.  The trial
court granted Hill’s request, but without holding a hearing,
providing any warnings, or making a finding that he was know-
ingly and intelligently exercising a limited waiver of his right
to counsel.  The trial court’s only admonishment was that it
would not allow both Hill and his attorney to examine the
same witness.  Hill was ultimately convicted and sentenced to
20 years in prison.

Failure to hold Faretta hearing to determine if Hill’s re-
quest to serve as co-counsel was knowing, intelligent, and
voluntary violated his right to counsel under the Sixth Amend-
ment and Ky. Const. §11.  On appeal, Hill argued that he was
denied his Sixth Amendment right to counsel because the trial
court did not hold a hearing under Faretta v. California, 422
U.S. 806, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975), in response to
his request to act as co-counsel for himself.  After first finding
that a defendant has the right to make a limited waiver of
counsel in Kentucky, and act as co-counsel, the Kentucky
Supreme Court ruled that a trial court’s Faretta duties mani-
fest themselves in three concrete ways. First, the trial court
must hold a hearing in which the defendant testifies on the
question of whether the waiver is voluntary, knowing, and
intelligent.  Second, during the hearing, the trial court must
warn the defendant of the hazards arising from and the ben-
efits relinquished by waiving counsel.  Third, the trial court
must make a finding on the record that the waiver is knowing,
intelligent, and voluntary.  The Court made clear that a waiver
of counsel is ineffective unless all three requirements are met.

In Hill’s case, because the trial court failed to hold a Faretta
hearing, issue warnings, and make a finding as to whether
Hill’s waiver was knowing, intelligent, and voluntary, reversal
for a new trial was required.  It is important to note that the
Court found this type of error to be a “structural error,” as
opposed to a mere “trial error.”  Quoting Arizona v. Fulminante,
499 U.S. 279, 111 S.Ct. 1246, 113 L.Ed.2d 302 (1991), the Court
pointed out that trial errors occur during the presentation of
the case to the jury and “‘may be quantitatively assessed in
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the context of other evidence presented in order to determine
whether such errors are harmless beyond a reasonable
doubt.’”  Id. at 307-08, 111 S.Ct. at 1256.  However, “structural
errors” affect the framework within which the trial proceeds.
“‘Structural defects in the constitution of the trial mechanism’
require automatic reversal.”  Id. at 309, 111 S.Ct. at 1265.  There-
fore, the failure to follow the three-pronged Faretta proce-
dure outlined above is not subject to harmless error analysis,
but requires automatic reversal for a new trial.

Evidence sufficient for conviction of engaging in organized
crime.  Hill also argued that there was insufficient evidence
to support findings that (1) the “collaboration” occurred “on
a continuing basis;” and (2) that the criminal syndicate was
“collaborating to promote or engage in illegal trafficking in
controlled substances,” as is required under KRS 506.120.
The Court found no merit in either contention.

As to the “continuing basis” element, while Hill argued that
five months duration was insufficient as a matter of law to
constitute a “continuing basis,” the Court held that no spe-
cific duration is required as long as the jury can find that the
collaboration occurred on a continuing basis.  The Court also
emphasized that the evidence supported the conclusion that
the marijuana operation would have continued indefinitely if
not discovered by the authorities.

Regarding the “illegal trafficking” element, while Hill argued
that there was no proof offered at trial that the substance was,
in fact, marijuana, the Court held that conviction may pre-
mised on circumstantial evidence alone.  Moreover, the Court
noted that the Commonwealth was not required to prove that
Appellant actually trafficked in marijuana to convict him of
engaging in organized crime under KRS 506.120 because traf-
ficking in a controlled substance is not a part of that offense.
Rather, evidence of trafficking is required to prove that the
entity organized by Hill, was, in fact, a criminal syndicate (“Col-
laborating to promote or engage in trafficking in a controlled
substance is, inter alia, a part of the definition of a criminal
syndicate.”).

Presumption of innocence not violated by use of restraint
(leg shackles) throughout the trial under the specific facts
of Hill’s case.  Finally, Hill argued that the trial court’s order to
restrain him by leg shackles throughout the trial violated his
constitutional right to be presumed innocent.  Hill further con-
tended that the order was doubly prejudicial because he was
acting as co-counsel in his case.  After acknowledging that
absent special circumstances, an accused should not be forced
to face the jury in shackles, the Court found that the trial court
did not abuse its discretion in this case given Hill’s history of
escape or planned escapes from custody.  The Court also
noted that the trial court admonished the jury that it was not
to hold the fact that Hill was in leg restraints against him.
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However, on remand, the Court suggested that other less re-
strictive or prejudicial means might be employed, such as a
larger security force in the courtroom.

Justice Wintersheimer dissented, joined by Chief Justice Lam-
bert and Justice Graves.  In Justice Wintersheimer’s view, Hill
did not demonstrate that his participation in the case as co-
counsel prejudiced him in any way.  Moreover, the evidence
of Hill’s guilt was overwhelming.  Therefore, any possible
error was harmless.

James Phelps v. Commonwealth of Kentucky,
Ky., __S.W.3d__ (01/22/04)

(Reversing and remanding for a
new juvenile transfer hearing)

Phelps, a juvenile at the time of his indictment, entered a con-
ditional guilty plea in Madison Circuit Court to receiving sto-
len property over $300 and carrying a concealed deadly
weapon, second offense.  In exchange for the plea, the Com-
monwealth agreed to dismiss the charges of unauthorized use
of a motor vehicle, second offense, and possession of a fire-
arm by a convicted felon.  Phelps was sentenced to five years
in prison.  He specifically reserved the right to appeal the
Circuit Court’s denial of his motion to dismiss the indictment
due to certain counts being enhanced based on his prior juve-
nile offenses.  A divided panel of the Court of Appeals of
Kentucky affirmed the Madison Circuit Court’s decision to
uphold the indictment and rejected Phelps’ argument the KRS
635.040 of the Juvenile Code precluded any reliance on his
prior juvenile offenses as the basis for enhancing the counts
in the current indictment.  The Supreme Court of Kentucky
accepted discretionary review of the case in order to resolve
whether juvenile court “adjudications” could properly be
deemed “convictions” for the purpose of enhancing such
criminal charges as unauthorized use of a motor vehicle (KRS
514.100), carrying a concealed deadly weapon (KRS 527.020),
and possession of a firearm by a convicted felon (KRS 527.040).

KRS 635.040 provides in relevant part that “[n]o adjudication
by a juvenile session of District Court shall be deemed a con-
viction, ….”   The Commonwealth argued, and the courts be-
low agreed, that it would be absurd to interpret KRS 635.040
as applying to a situation such as Phelps’ case because the
effect would be to preclude juveniles from being charged with
certain felony offenses that require a prior “conviction,” such
as possession of a firearm by a convicted felon and many of
the drug offenses contained in KRS Chapter 218A.  The Com-
monwealth contended that the legislature did not intend that
juveniles be excluded from the purview of such offenses and
that the Supreme Court should construe KRS 635.040 as per-
taining primarily to the protection of juveniles’ civil rights as
they relate to privacy issues concerning applications for em-
ployment, the military, and the like.

The Supreme Court disagreed.  Based upon the plain lan-
guage of KRS 635.040, which clearly states that such adjudi-
cations are not to be deemed convictions, the Court reversed
the judgment of conviction and remanded the case for a new

transfer hearing.  The Court noted that the first sentence of
KRS 635.040 states unambiguously that “[n]o adjudication
by a juvenile session of District Court shall be deemed a con-
viction.”  In addition, the Court pointed out that Kentucky
case law has consistently held that a juvenile adjudication is
not tantamount to a criminal conviction, but rather it is the
adjudication of a status.  Manns v. Commonwealth, Ky., 80
S.W.3d 439, 445 (2002); Coleman v. Staples, Ky., 446 S.W.2d
557, 560 (1969).  Therefore, only convictions obtained after a
juvenile has been transferred to circuit court and treated as
an adult can be used to form the basis of a subsequent en-
hanced felony charge.

Morris Varble v. Commonwealth of Kentucky,
Ky., __ S.W.3d __ (01/22/04)

(Affirming in part, reversing in part,
vacating in part, and remanding)

In November of 1999, Varble voluntarily permitted two detec-
tives to enter his residence in Corydon, Kentucky.  While
there, the detectives noticed a number of empty Sudafed blis-
ter packs in an open trash can.  Varble executed a written
consent for further search of his residence, yard, and garage.
During the search, the detectives discovered numerous items
identified at trial as “chemicals, equipment, or evidence thereof,
used in the manufacture, ingestion, or sale of methamphet-
amine.”  The search did not yield any coffee filters, which are
commonly used in the manufacturing process.  Nor did the
officers find a discernible quantity of anhydrous ammonia (a
methamphetamine precursor).  Varble was arrested and
searched.  The search produced a piece of aluminum foil con-
taining methamphetamine residue.  In a statement to the de-
tectives, Varble stated that Damon McCormick owned all of
the chemicals and equipment found on his property.  Varble
further stated that McCormick had forced Varble to permit
McCormick to manufacture the drug on Varble’s property by
threatening his life and that of his domestic companion, Hope
Stevens.  Varble was tried and convicted of manufacturing
methamphetamine and possession of a controlled substance
in the first degree.  He was sentenced to consecutive prison
terms of 15 years and five years respectively.

On appeal, Varble raised the following issues: 1) Count I of
the indictment charging manufacturing methamphetamine was
fatally defective;  2) the Commonwealth was improperly per-
mitted to amend Count I of the indictment on the morning of
trial;  3) he was not permitted to voir dire prospective jurors as
to whether they could consider the full range of penalties for
each charged offense; 4) he was denied his right to present
the defense that someone else committed the offense; 5) there
was insufficient evidence to convict him of manufacturing
methamphetamine; 6) the jury was improperly instructed on
the charge of manufacturing methamphetamine; and 7) KRS
218A.1432(1)(b) is unconstitutional.

Indictment not defective for failing to recite the statutory
culpable mental states of “knowingly” and “with the intent
to manufacture methamphetamine.”  Varble claimed that the

Continued on page 56
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indictment was defective because it did not recite the statu-
tory culpable mental states of “knowingly” and “with intent
to manufacture methamphetamine.”  The Supreme Court dis-
agreed, noting that “since the adoption of the present crimi-
nal rules, our courts have consistently held that an indict-
ment is sufficient if it fairly informs the accused of the nature
of the charged offense and is not misleading.”  Thomas v.
Commonwealth, Ky., 931 S.W.2d 446, 449 (1996).

The Court also found no fault with the trial court’s allowing
the Commonwealth to amend the indictment on the first day
of trial to include an accomplice theory.  The Court reasoned
that the amendment did not prejudice Varble’s substantial
rights because he was not convicted as an accomplice under
the theory of the amended indictment, but as the principle
offender as charged in the original indictment.  Also, the Court
noted that defense counsel did not request a continuance
and admitted that he had anticipated that the Commonwealth’s
motion would be granted and had prepared his defense ac-
cordingly.

Reversal for a new sentencing phase required because voir
dire improperly limited.  Varble filed a motion in limine to be
allowed to voir dire prospective jurors as to whether they
could consider the full range of penalties for each charged
offense, i.e., 10 to 20 years for manufacturing methamphet-
amine, and one to five years for possession of a controlled
substance in the first degree.  The trial court overruled the
motion and limited defense counsel to inquiring whether each
juror “could consider the full range of penalties.”  The Court
found reversible error, stating “[d]enying [Varble] the right to
inquire whether each juror could consider the full range of
penalties for each charged offense erroneously denied him
the right to determine whether each prospective juror was
qualified to serve on the jury in his case.”  Lawson v. Com-
monwealth, Ky., 53 S.W.3d 534, 544 (2001).  The Court further
noted that because Varble did not receive the minimum sen-
tence on either conviction, the error could not be deemed
harmless.  In the Court’s view, a Lawson error pertains only to
sentencing.  Therefore, it does not require a new guilt phase
trial under Count II (possession of a controlled substance).
The error did not affect Count I (manufacturing methamphet-
amine) because Varble’s conviction of manufacturing was
reversed due to an improper guilt phase instruction.

Exclusion of McCormick’s testimony proper after
McCormick invoked Fifth Amendment privilege during in-
chambers hearing.  Varble attempted to call McCormick as a
witness for the purpose of asking him whether he had visited
Varble’s home and whether he had told Ross Ferguson that
he intended to “set up” Varble.  During an in-chambers hear-
ing, McCormick, on the advice of counsel, advised the trial
judge that he would invoke his Fifth Amendment privilege
with respect to those questions.  The trial judge then sus-
tained the prosecutor’s motion to preclude Varble from call-
ing McCormick as a witness and also from eliciting testimony

from any other witness regarding out-of-court statements
made to them by McCormick.

The Supreme Court found that prohibiting Varble from calling
McCormick was “obviously correct,” citing Clayton v. Com-
monwealth, Ky., 786 S.W.2d 866, 868 (1990) (impermissible to
call a witness knowing that the witness will invoke Fifth
Amendment privilege against self-incrimination).  However,
the Court noted that the Fifth Amendment privilege against
self-incrimination “‘protects a person only against being in-
criminated by his own compelled testimonial communica-
tions.”” Doe v. United States, 487 U.S. 201, 207, 108 S.Ct.
2341, 2345-46, 101 L.Ed.2d 184 (1988).  Although Ferguson’s
proposed testimony was not preserved by avowal, the Court
addressed whether two hearsay exceptions could apply to
McCormick’s statement to Ferguson that he was going to
“set up” Varble because the issue would necessarily recur
upon retrial.  The Court ruled that the statement could be
admissible under KRE 803(3) as a statement of McCormick’s
then-existing state of mind.  However, the Court found that
the statement did not rise to the level of a “statement against
interest” under KRE 804(b)(3) because the statement was too
ambiguous to support a conclusion that McCormick actually
intended to “plant” chemicals or equipment on Varble’s prop-
erty.

Odor of anhydrous ammonia and filter of an unspecified na-
ture sufficient evidence for conviction of manufacturing
methamphetamine.    Citing Kotila v. Commonwealth, Ky.,
114 S.W.3d 226 (2003), Varble argued on appeal that there was
insufficient evidence to convict him of manufacturing meth-
amphetamine because the search of his premises did not re-
veal any quantity of anhydrous ammonia or any coffee filters.
The Court disagreed.  The Court reasoned that testimony
that the odor of anhydrous ammonia was emanating from the
two air tanks seized and that the discoloration of the brass
fittings on the air tanks was likely caused by exposure to the
ammonia was circumstantial evidence that Varble had pos-
sessed anhydrous ammonia in the recent past.  As to the
coffee filters, the Court found that because there was no tes-
timony that only coffee filters can be used to manufacture
methamphetamine, the finding of an unspecified filtering de-
vice was sufficient for conviction.

Improper manufacturing methamphetamine instruction re-
quires reversal.  The Court held that because Varble was
convicted of manufacturing methamphetamine under an in-
struction that was actually an instruction on the lesser of-
fense of possession of drug paraphernalia, his conviction
must be reversed for a new trial.

KRS 218A.1432(1)(b) not “void for vagueness” or “overly
broad,” nor does it constitute “cruel and unusual punish-
ment.” The Court also rejected Varble’s arguments that KRS
218A.1432(1)(b) (manufacturing methamphetamine) is uncon-
stitutional because it violates the “void for vagueness” doc-
trine and the “overbreadth” doctrine.  Also, the Court re-
jected Varble’s claim that KRS 218A.1432(1)(b) violates the

Continued from page 55
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proscription against cruel and unusual punishment contained
in the Eighth Amendment to the United States Constitution
and Section 17 of the Kentucky Constitution.

Justice Lambert concurred in the result, but wrote separately
to highlight the “desirable modification” of the holding in
Kotila v. Commonwealth.  Justice Lambert noted that the
holding that “the odor of anhydrous ammonia” is sufficient
circumstantial evidence to prove that “at some point in time”
Varble possessed the ammonia and that an unspecified filter-
ing device was also sufficient for conviction was a “signifi-
cant departure from the bright line rule announced in Kotila.”
Justices Graves and Wintersheimer joined in the concurring
opinion.

Shirley Martin v. Commonwealth of Kentucky,
Ky., __S.W.3d__ (12/18/03)

(Affirming)

In 1995, Martin was convicted of incest and sentenced to 10
years in prison.  Because Martin was eligible to receive addi-
tional “good time credit” against his sentence under KRS
197.045(1)&(3), the Kentucky Department of Corrections
(KDOC) calculated Martin’s minimum expiration date as March
19, 2001.  However, a 1994 indictment that charged Martin
with additional sexual offenses remained pending, and in 1999,
he pled guilty to those offenses.  Pursuant to KRS 197.045(4),
which the General Assembly enacted in 1998, Appellant could
not receive KRS 197.045 “good time credits” against his 1999

convictions until he successfully completed the Sex Offender
Treatment Program (SOTP).  Martin has not met this require-
ment.  Therefore, the KDOC performed its sentence calcula-
tions as to Martin’s 1999 convictions without a “good time
credit” allowance.  Martin filed a petition for writ of habeas
corpus in which he alleged that the KDOC had violated the
Ex Post Facto Clauses of the federal and state constitutions
by calculating his sentence expiration date in accordance
with KRS 197.045(4).  The trial court denied the petition and
Court of Appeals summarily affirmed.  Martin appealed to
the Supreme Court.

The Supreme Court held that because Martin had no entitle-
ment to the discretionary KRS 197.045(1) non-educational
good time or KRS 197.045(3) meritorious good time credits,
KRS 197.045(4)’s requirement that sex offenders success-
fully complete SOTP before they are eligible to earn such
good time credits does not “increase the punishment for
criminal acts.”  Collins v. Youngblood, 497 U.S. 37, 43, 110
S.Ct. 2715, 2719, 111 L.Ed.2d 30, 39 (1990).  Accordingly, the
KDOC did not violate federal or state ex post facto protec-
tions when it calculated the expiration date for Martin’s 1999
convictions in accordance with KRS 197.045(4).

Shelly R. Fears
Assistant Public Advocate

Appellate Branch

Banks v. Dretke, —U.S.—, 2004 WL 330040 (Feb 24, 2004)

The US Supreme Court recently held that the suppression of
impeachment evidence required reversal of the conviction and
death sentence:

Despite the prosecutor’s pretrial promise to supply the defense
with all the discovery they were entitled to, “the State withheld
evidence that would have allowed Banks to discredit two essential
prosecution witnesses. The State did not disclose that one of those
witnesses was a paid police informant, nor did it disclose a pretrial
transcript revealing that the other witness’ trial testimony had been
intensively coached by prosecutors and law enforcement officers.

Furthermore, the prosecution raised no red flag when the informant
testified, untruthfully, that he never gave the police any statement
and, indeed, had not talked to any police officer about the case until
a few days before the trial. Instead of correcting the informant’s
false statements, the prosecutor told the jury that the witness “ha[d]
been open and honest with you in every way,” App. 140, and that
his testimony was of the “utmost significance,” Id., at 146. Simi-
larly, the prosecution allowed the other key witness to convey,
untruthfully, that his testimony was entirely unrehearsed. Through
direct appeal and state collateral review proceedings, the State con-
tinued to hold secret the key witnesses’ links to the police and
allowed their false statements to stand uncorrected.

Ultimately, through discovery and an evidentiary hearing autho-
rized in a federal habeas corpus proceeding, the long-suppressed
evidence came to light. ...When police or prosecutors conceal sig-
nificant exculpatory or impeaching material in the State’s posses-

sion, it is ordinarily incumbent on the State to set the record
straight....

Brady, we reiterate, held that “the suppression by the prosecution
of evidence favorable to an accused upon request violates due pro-
cess where the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.” 373
U.S., at 87.  We set out in Strickler v. Greene, 527 U.S. 263, 281-
282, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999) the three components
or essential elements of a Brady prosecutorial misconduct claim:
“The evidence at issue must be favorable to the accused, either
because it is exculpatory, or because it is impeaching; that evidence
must have been suppressed by the State, either willfully or inad-
vertently; and prejudice must have ensued.” 527 U.S., at 281-282.
“[C]ause and prejudice” in this case “parallel two of the three com-
ponents of the alleged Brady violation itself.” Id., at 282.Corre-
sponding to the second Brady component (evidence suppressed by
the State), a petitioner shows “cause” when the reason for his
failure to develop facts in state-court proceedings was the State’s
suppression of the relevant evidence; coincident with the third Brady
component (prejudice), prejudice within the compass of the “cause
and prejudice” requirement exists when the suppressed evidence is
“material” for Brady purposes. 527 U.S., at 282.  As to the first
Brady component (evidence favorable to the accused), beyond genuine
debate, the suppressed evidence relevant here, Farr’s paid infor-
mant status, qualifies as evidence advantageous to Banks. See App.
to Pet. for Cert. A26 (Court of Appeals’ recognition that “Farr’s
being a paid informant would certainly be favorable to Banks in
attacking Farr’s testimony”).
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whether counsel was ineffec-
tive for being absent during jury
re-instruction, was much stron-
ger than claims presented on
appeal, which included one in-
volving a jury instruction sub-
ject to “plain error” review and
another that was a sufficiency of the evidence issue, both of
which would be extremely difficult to win on direct appeal.

“Result would have been different” on direct appeal because
trial counsel absent during jury re-instruction, a critical
stage of proceedings under Cronic.  Furthermore, appellate
counsel’s performance in failing to include this issue on direct
appeal prejudiced Caver “because but for the appellate
counsel’s ineffectiveness, there is a reasonable probability
that the result of the state appeal may have been different.”
This is because under U.S. v. Cronic, 466 U.S. 648, 659 & n.26
(1984), when counsel is absent during a critical stage of a
criminal proceeding, prejudice is presumed.  The 6th Circuit
recently determined jury re-instructions was a critical state in
French v. Jones, 332 F.3d 430 (6th Cir. 2003).  Thus prejudice is
presumed.   [But see 6th Circuit opinion below in Hudson v.
Jones, 351 F.3d 212 (6th Cir. 12/3/03)]

Finally, the Court rejects the state’s argument that the record
does not support a finding that trial counsel was absent dur-
ing jury re-instruction.  The trial transcript indicates that when
the trial court received a question from the jury during delib-
erations, the judge asked, “Where is Mr. Simon [Caver’s trial
counsel]?”  An attorney for a co-defendant then stated, “I
just asked the same question.”  There is nothing to indicate
Mr. Simon ever returned to the courtroom.  It is reasonable to
assume that he did not.

Judge Rogers concurrence:  jury re-instruction not always
a “critical stage.”  Judge Rogers concurs in the result, but
writes to express that he believes there may be cases where
jury re-instruction is not a “critical stage” under Cronic.  [See
Hudson v. Jones, 351 F.3d 212 (6th Cir. 12/3/03) below]

Newton v. Million
349 F.3d 873 (6th Cir. 11/17/03)

Granting of writ reversed in Kentucky case where trial court
refused to give multiple aggressors defense jury instruc-
tion.  Newton was convicted in Kentucky state court of mur-
der and sentenced to 40 years. He got into a fight and fatally
stabbed a man.  At trial he testified that he thought the victim
was armed and that had to protect himself against 2 aggres-
sors when a friend of the victim joined in the fray.   The trial
court did instruct on self-protection but refused to instruct

Emily Holt

6TH CIRCUIT CASE REVIEW

Caver v. Straub
349 F.3d 340 (6th Cir. 11/19/03)

Writ of habeas corpus granted where appellate counsel failed
to raise issue that trial counsel was absent during jury re-
instruction.  In this case, the 6th Circuit affirms the district
court’s granting of Caver’s petition for writ of habeas corpus.
The district court found that Caver’s appellate counsel was
ineffective in failing to raise the ineffectiveness of Caver’s
trial counsel on direct appeal, thus establishing a separate
constitutional defect and cause and prejudice sufficient to
excuse the procedural default of Caver’s ineffective assistance
of trial counsel claim.

State argument that claim is procedurally defaulted not re-
viewed when it is raised for first time before 6th Circuit.  The
Court will not consider the state’s argument that Caver’s inef-
fective assistance of appellate counsel claim is procedurally
defaulted  because the state never raised this issue until it
appeared before the present court.  Issues “raised for the first
time on appeal are not properly before the court.”  J.C. Wyckoff
& Assoc., Inc., v. Standard Fire Insurance Company, 936 F.2d
1474, 1488 (6th Cir. 1991).

Pro se litigants subject to “less stringent” standards on ha-
beas review.  Caver did not procedurally default his ineffective
assistance of trial counsel claim.  The only time Caver pre-
sented his claim to the state courts was in a pro se motion for
relief from judgment filed in the trial court and, when that was
denied, motions for leave to appeal filed in the Michigan ap-
pellate courts.  “Given the less stringent standards and active
interpretation that are afforded to the filings of pro se liti-
gants. . . Caver ‘fairly presented’ the trial counsel ineffective-
ness claim.”

Strickland standard when appellate counsel failed to raise an
issue is whether issue not raised “was clearly stronger”
than issues raised.  Under the AEDPA, for Caver to prevail on
federal habeas review of an ineffective assistance of counsel
claim, he must meet the Strickland v. Washington, 466 U.S.
668 (1984), test, and “he must show that the [state court] ap-
plied Strickland to the facts of his case in an objectively
unreasonable manner.”  Bell v. Cone, 535 U.S. 685, 698-99 (2002).

“In relation to appellate counsel, the Strickland performance
standard does not require an attorney to raise every non-
frivolous issue on appeal. . . Indeed, the process of  ‘winnow-
ing out weaker arguments on appeal and focusing on’ those
more likely to prevail ... is the hallmark of effective appellate
advocacy.” (citations omitted) A petitioner must prove that
the issue not presented “was clearly stronger than the issues
that counsel did present.”  Smith v. Robbins, 528 U.S. 259, 289
(2002).  In the case at bar, the omitted issue, which involved
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the jury concerning the defense against multiple aggressors.
The Kentucky Supreme Court affirmed the trial court’s deci-
sion not to instruct on multiple aggressors defense although
it did note that the second man kicked Newton twice during
the fight. On habeas review, the federal district court granted
Newton’s writ, holding Newton was entitled to the multiple
aggressors defense and that the Kentucky Supreme Court’s
factual findings were not supported by the record.  The 6th

Circuit reverses the grant of the writ.

Issue “fairly presented” to state appellate court where rel-
evant federal constitutional amendments cited.  The jury in-
struction issue was “fairly presented” to the Kentucky Su-
preme Court so it is not procedurally defaulted.  It was suffi-
cient that in his brief Newton stated that failure to instruct on
the multiple aggressors defense “violated his right to due
process of law under the 5th and 14th Amendments” of the U.S.
Constitution. “There is no requirement that the petitioner cite
to cases that employ federal constitutional analysis where he
has phrased his claim in terms of a denial of a specific consti-
tutional right.”  Furthermore, “the fact that the Supreme Court
of Kentucky neglected Newton’s federal claim does not de-
prive this court of jurisdiction.”

Defendant’s right to present a defense does not include the
right “to a specific jury instruction.”  The Court denies the
merits of Newton’s claim because he was not deprived of a
jury instruction on self-defense; rather the trial court refused
only to add the second aggressor’s name.  There are “no
Supreme Court case[s] which hold that a criminal defendant’s
right to present a defense includes the right to a specific jury
instruction, particularly one that goes beyond a general affir-
mative defense. . . The nature of the particular instruction
given is a matter of state law….”

Judge Cole dissent: defense was denied by the giving of the
general self-protection instruction without the multiple ag-
gressors instruction.  Judge Cole dissents. “[C]ontrary to
the majority’s assertions, the problem was not that the in-
struction to the jury was too general—the problem was that it
was too specific.”  The instruction only permitted the jury to
find Newton was privileged to act in self-defense if he be-
lieved it was necessary to defend himself against the victim.
A general instruction—“the defendant has a right to protect
himself against the threat of physical force”—would have
avoided this problem.  “As a result of [the given] instruction,
a jury could have found that Newton was reasonable defend-
ing himself against multiple attackers yet still felt compelled
to convict Newton of murder.”

Hudson v. Jones
351 F.3d 212 (6th Cir. 12/3/03)

Court reaches different result than in Caver v. Straub, su-
pra:  jury re-instruction not “critical stage” of proceedings.
Hudson was convicted in Michigan state court of murder and
being a felon in the possession of a firearm.  On federal ha-
beas review the district court granted a conditional writ of

habeas corpus on the ground Hudson’s trial counsel was
ineffective when he was absent from court when the judge
reread selected portions of the instructions to the jury.  The
district court reasoned Hudson’s counsel was absent at a
critical stage of the proceedings so prejudice should be pre-
sumed.  U.S. v. Cronic, 466 U.S. 648 (1984). The 6th Circuit
reverses the granting of the conditional writ.

After the jury was sent to deliberate, the trial court, prosecu-
tor, and Hudson’s defense attorney, Young, discussed on the
record what the procedure would be if the jury asked to be re-
instructed as Young had to be in a different court.  Young
stated he would have no objection to the trial court re-in-
structing the jury in his absence. He indicated he would be in
constant comment with the court should anything extraordi-
nary arise.  During deliberations, the jury requested that it be
given the definition of aiding and abetting and the difference
between first and second-degree murder.  Neither Hudson,
Young, nor the prosecutor were present when the trial court
reread to the jury the pertinent sections of the instructions.
The trial court had, in its original instructions, given a short
definition of aiding and abetting as related to the murder charge
and had given a fuller definition of aiding and abetting as
related to the felon in possession of a firearm charge.  The
trial court reread the fuller aiding and abetting instruction for
the jury. No other discussion took place. The next day Hudson
was convicted of first-degree murder and being a felon in
possession of a firearm.

Re-instruction of jury not critical stage because instruc-
tions merely reread.  Young was not absent during a critical
stage of the proceedings so prejudice cannot be presumed.
In the case at bar the trial court merely reread the jury instruc-
tions; it did not, as in French v. Jones, 332 F.3d 430 (6th Cir.
2003), give a supplemental instruction (which was distinct
from the standard instruction) to a thrice-deadlocked jury.  In
the case at bar, the instructions reread had been given verba-
tim in Young’s presence during the initial charge.  The only
difference was that in the initial charge other instructions
were interspersed between the murder instruction and the full
aiding and abetting instruction.  The Court finds this differ-
ence immaterial.  In so doing, it follows the 1st and 3rd Circuits.
Curtis v. Duval, 124 F.3d 1 (1st Cir. 1997); U.S. v. Toliver, 330
F.3d 607 (3rd Cir. 2003).

Judge Moore dissent.  Judge Moore dissents. “I respectfully
dissent from the majority opinion because I believe that the
absence of counsel during as critical a stage of the trial as
jury instruction or jury re-instruction presumptively preju-
dices the defendant by sharply undermining the reliability of
the resulting trial. . . The absence of counsel, even when the
previously issued instructions are reread verbatim, impinges
the validity of the trial because the defendant, rarely knowl-
edgeable in the technical interstices of basic law, let alone the
tangle of jury instruction, cannot respond without the help of
counsel to whatever confusion, problem, or ambiguity sparks
the jury to return to the court for advice.”

Continued on page 60
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of Willis’ trial, the trial court engaged in a lengthy colloquy
with Willis about his prior comments and, on the record, Willis
indicated he wished to proceed with a bench trial.  Finally,
even if trial counsel’s performance was unreasonable, there is
no proof “the result of the proceeding would have been dif-
ferent.”  There was overwhelming evidence of Willis’ guilt.

Lopez v. Wilson
2004 WL 65135 (6th Cir. 1/15/04)

Petitioner not entitled to appointed counsel for purpose of
moving to reopen direct appeal so as to allege ineffective
assistance of counsel in state court.  Under Rule 26(B) of the
Ohio Rules of Appellate Procedure, an Ohio defendant wish-
ing to raise an ineffective assistance of appellate counsel
claim must file an application to reopen in the state court of
appeals where the appeal was decided rather than in the trial
court.  In White v. Schotten, 201 F.3d 743 (6th Cir.), cert. denied,
531 U.S. 940 (2000), the 6th Circuit held that a Rule 26(B) appli-
cation was part of the direct appeal.  Thus, a defendant is
constitutionally entitled to counsel during this process.  Evitts
v. Lucey, 469 U.S. 387, 396 (1985).  Lopez claims on federal
habeas review that because his request for appointment of
counsel to assist in filing a Rule 26(B) motion was denied, his
constitutional rights were violated under White.  The district
court denied Lopez’s petition for writ of habeas corpus, and
the 6th Circuit affirms.  White predated AEDPA, which is appli-
cable in the instant case, and under AEDPA, the state court’s
decision was not contrary to clearly established federal law.

If a state provides an appeal as of right, the state must pro-
vide counsel for indigent defendants.  Further said defendant
has a right to effective assistance of counsel on the appeal.
Evitts, 469 U.S. at 393-394.  The question is whether an appli-
cation to reopen a first appeal as of right is part of the appel-
late process.  In Douglas v. California, 372 U.S. 353, 356 (1963),
the Supreme Court in again holding counsel was required in
an appeal as of right, stated “We are not here concerned with
problems that might arise from the denial of counsel for the
preparation of a petition for discretionary or mandatory re-
view beyond the stage in the appellate process at which the
claims have once been presented by a lawyer and passed
upon by an appellate court. We are dealing only with the first
appeal, granted as a matter of right to rich and poor alike from
a criminal conviction.”  A 26(B) motion is “somewhere be-
yond the state in the appellate process at which the claims
have once been presented by a lawyer and passed upon by
the appellate court.”  Douglas, 372 U.S. at 356.   While a Rule
26(B) motion is part of the direct appeal process as far as
determining the statute of limitations under AEDPA,
Bronaugh v. Ohio, 235 F.3d 280 (6th Cir. 2000), it is not so much
a part of the process so as to require the state to appoint
counsel.

Robinson v. Stegall
2004 WL 98688 (6th Cir. 1/22/04)

Writ of habeas corpus cannot be granted if district court has
not found a petitioner’s constitutional right has been vio-

Continued from page 59
Willis v. Smith
351 F.3d 741 (6th Cir. 12/16/03)

Willis was convicted of conspiring to distribute 650 grams or
more of cocaine and was sentenced to life imprisonment in
Michigan state court.  On habeas review he argued his trial
attorney was ineffective when he advised Willis to have a
bench trial before a judge who, when presiding over Willis’
brother’s (and his co-defendant’s) trial said, “I agree with
some of what defense counsel’s theory is going to be—that
Barry [the petitioner] is the big guy—may be the big guy.  It
sure looks like it from talking to these witnesses.” He further
asserted that appellate counsel was ineffective by failing to
challenge his trial attorney’s effectiveness in his direct ap-
peal.  The Court holds Willis procedurally defaulted his inef-
fective assistance of trial counsel claim and his ineffective
assistance of appellate counsel claim has no merit.

Claim procedurally defaulted where petitioner failed to in-
clude it in direct appeal as required by state rule of proce-
dure.  As to the procedural default, under Michigan Court
Rule 6.508(D)(3) Willis had to include his ineffective assis-
tance of trial counsel claim in his appeal as of right; this he
failed to do.  Because the Michigan appellate courts enforced
this procedural rule in Willis’ case, and this was an “adequate
and independent”—one that was “firmly established and
regularly followed” at the time of application—state ground
foreclosing federal habeas review, the ineffective assistance
of trial counsel claim was procedurally defaulted.  Maupin v.
Smith, 785 F.2d 135, 138 (6th Cir. 1986).

Appellate counsel ineffectiveness cannot serve as cause of
procedural default where issue petitioner alleges should have
been included in direct appeal has no merit. Willis asserted
that his appellate counsel’s ineffectiveness was cause of the
default so as to excuse the procedural default of the ineffec-
tive assistance of trial counsel claim.  Seymour v. Walker, 224
F.3d 542, 550 (6th Cir.), cert.denied, 532 U.S. 989 (2001).  For
appellate counsel’s ineffectiveness to serve as cause,
counsel’s representation must meet the Strickland v. Wash-
ington, 466 U.S. 668, 688 (1984), standard.  Furthermore, “ap-
pellate counsel cannot be ineffective for a failure to raise an
issue that lacks merit.” Greer v. Mitchell, 264 F.3d 663, 676 (6th

Cir. 2001).  Because Willis’ ineffective assistance of trial coun-
sel claim lacks merit, appellate counsel was not ineffective so
there is no cause for Willis’ procedural default.

Fact that judge presiding over bench trial has prior knowl-
edge of case and has expressed opinions about defendant’s
guilt does not alone establish bias.  Willis’ claim of ineffec-
tive assistance of trial counsel has no merit because the trial
court’s comments do not reveal a preconceived notion of
Willis’ guilt such that it was objectively unreasonable for
Willis’ counsel to recommend a bench trial.  “Opinions held
by judges as a result of what they learned in earlier proceed-
ings” cannot alone establish “bias” or “prejudice.”  Liteky v.
U.S., 510 U.S. 540, 551 (1994).  Furthermore, prior to the start
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lated.  Robinson was convicted in Michigan state court of
kidnapping.  After exhausting his claims in state court, he
filed a petition for writ of habeas corpus in federal district
court alleging ineffective assistance of counsel and that his
counsel had a conflict of interest in that an associate in his
attorney’s law firm represented a co-defendant.  While the
magistrate recommended the petition be denied, the parties
entered into a consent judgement that stated “IT  IS  HEREBY
ORDERED that the petition for writ of habeas corpus is con-
ditionally granted. Unless the state takes action to afford
Petitioner a full hearing in the trial court to determine whether
Petitioner was denied the effective assistance of counsel or
his counsel had a conflict of interest within ninety (90) days
of the date of this Order, the Court shall issue the writ order-
ing the Respondent to vacate the sentence and conviction.
This hearing is to be conducted as part of the Petitioner’s
appeal of right.”

A hearing was held in the state trial court, and the judge
denied Robinson’s claim.  While appellate counsel was ap-
pointed, the Michigan Court of Appeals dismissed the case
for lack of jurisdiction under the Michigan Court Rules.  Spe-
cifically, the Court refused to hear the case as part of
Robinson’s appeal as of right.  The federal district court is-
sued a show cause order to the Michigan appellate courts.
The district court ultimately entered an order enforcing its
consent judgment and granting a conditional writ of habeas
corpus stating that if not retried within 90 days the writ would
be granted.

The granting of a conditional writ was premature. Specifically
the Court holds that because the district court has not yet
found a violation of Robinson’s 6th Amendment rights, a writ
cannot be granted.  28 USC §2254(a). The case is remanded
to the federal district court for an evaluation of Robinson’s
constitutional claim in light of the decision reached by the
Michigan courts.

McFarland v. Yukins
2004 WL 103013 (6th Cir. 1/23/04)

Writ granted where trial counsel represented mother and
daughter co-defendants.  The 6th Circuit affirms the grant of a
conditional writ of habeas corpus to McFarland on the ground
that her attorney, Daggs, labored under a conflict of interest
as he represented her daughter at trial as well.  Both McFarland
and Reeves, her daughter, were charged with various drug
offenses arising from a search of a house they shared.  At the
preliminary hearing the women told the trial court they both
wanted to be represented by Daggs.  On the morning of trial
however McFarland and Reeves expressed concern about
the dual representation.  The court was concerned that the
women had waited until the morning of trial to convey their
doubt but ultimately severed their trials, and ordered Daggs
to represent each woman in a bench trial in front of different
judges.   Both women were convicted.

For appellate ineffectiveness to serve as cause for proce-
dural default petitioner must demonstrate reasonable prob-
ability that inclusion of issue would have changed the result
of the appeal.  The state first argued that McFarland was not
entitled to raise trial counsel’s ineffectiveness on federal ha-
beas because she did not raise the claim on direct appeal as
required by Michigan state rules.  McFarland argues that her
claim of ineffective assistance of trial counsel is so strong
that appellate counsel’s failure to raise it shows she received
ineffective assistance of appellate counsel.  This would serve
as cause to excuse her procedural default.  Murray v. Carrier,
477 U.S. 478, 488 (1986).  In order for appellate ineffectiveness
to serve as cause, the test elucidated in Strickland v. Wash-
ington, 466 U.S. 668 (1984), must be met.  In the context of
appellate representation this means there must be a reason-
able probability that inclusion of the issue would have changed
the result of the appeal.  Greer v. Mitchell, 264 F.3d 663, 676
(6th Cir. 2001), cert. denied, 535 U.S. 940 (2002).

Holloway would have mandated automatic reversal since
McFarland voiced a timely objection to joint representation
and trial court failed to obviate the problem.  The Court notes
that when McFarland appealed her conviction in 1988-89,
there were 3 routes to establishing that trial counsel provided
ineffective assistance so as to violate her 6th Amendment right
to counsel. The first question, thus, is whether there is a
reasonable probability that McFarland would have won her
appeal under any of these 3 theories.

Under the rule of Holloway v. Arkansas, 435 U.S. 475 (1978),
when a defendant or her counsel timely objects to joint repre-
sentation of clients with antagonistic defenses and the trial
court fails to investigate the conflict, a defendant is entitled
to an automatic reversal; prejudice is presumed.  McFarland’s
case falls under the Holloway rule because Daggs was repre-
senting co-defendants joined for trial, and it was obligatory
for the trial court to conduct an investigation, especially in
light of the fact that McFarland made a timely objection to
having to share an attorney with her daughter. “A mother and
daughter were charged with possession of drugs found in
the house where both were living. They indicated that they
would defend themselves on the theory that ‘someone else’
owned the drugs and that they did not want to be repre-
sented by the same lawyer at trial. This is clear notice to the
court of a concrete conflict of interest, sufficient to bring the
case within the Holloway rule.”  Finally, the trial court did not
obviate the conflict by severing the trial.  While providing
separate trial may reduce the potential for conflict of interest
from joint representation, Burger v. Kemp, 483 U.S. 776, 784
(1987), in the case at bar it did not as Daggs was still actively
involved in Reeve’s trial, which began on April 5-6, when he
tried McFarland’s case (trial began April 7).  Both trials were
continued until April 11, due to the unavailability of a wit-
ness.  That witness testified in both trials on April 11, which
was when Reeves’ trial concluded.  McFarland’s trial con-
cluded on April 21.  “[A]ny evidence or argumentation he
developed against Reeves would instantly be made available

Continued on page 62
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the 6th Circuit turns to the question of whether appellate
counsel’s failure to raise the argument was sufficiently un-
reasonable to violate her right to counsel. While failure of
appellate counsel to raise an issue can be constitutionally
ineffective, “counsel has no obligation to raise every pos-
sible claim, and the decision of which among the possible
claims to pursue is ordinarily entrusted to counsel’s profes-
sional judgment.  ‘Counsel’s performance is strongly pre-
sumed to be effective.’ Even if counsel made a mistake, the
mistake might not be serious enough to have affected the
defendant’s constitutional right to counsel.” (citations omit-
ted)

The Court lists 11 factors to be considered when determin-
ing whether appellate counsel was ineffective or when
counsel’s decision to omit an argument on appeal falls within
the realm of acceptable professional performance: (1) Were
the omitted issues “significant and obvious?;” (2) Was there
arguably contrary authority on the omitted issues?; (3) Were
the omitted issues clearly stronger than those presented?;
(4) Were the omitted issues objected to at trial?; (5) Were the
trial court’s rulings subject to deference on appeal?; (6) Did
appellate counsel testify in a collateral proceeding as to his
appeal strategy and, if so, were the justifications reason-
able?; (7) What was appellate counsel’s level of experience
and expertise?; (8) Did the petitioner and appellate counsel
meet and go over possible issues?; (9) Is there evidence that
counsel reviewed all the facts?; (10) Were the omitted issues
dealt with in other assignments of error?; and (11) Was the
decision to omit an issue an unreasonable one which only
an incompetent attorney would adopt? See Mapes v. Coyle,
171 F.3d 408, 427-8 (6th Cir. 1999).

In analyzing this case under the factors, the Court notes that
as it has determined that McFarland received an ineffective
assistance of trial which should have resulted in reversal of
her conviction, it is obvious that this argument was stronger
than the 7 arguments actually raised on direct appeal.  Fur-
ther, the conflict interest was obvious.  Finally appellate
counsel represented both McFarland and Reeves on ap-
peal. “It would have been difficult, if not impossible, for
appellate counsel to argue that trial counsel’s conflict pre-
vented trial counsel from pointing the finger at Reeves when
appellate counsel was also representing Reeves on appeal.
This spectre of yet another conflict of interest contributes
to McFarland’s showing of ineffective assistance of appel-
late counsel.”  The Court concludes appellate counsel inef-
fectiveness was cause for McFarland’s failure to raise inef-
fective assistance of trial counsel on appeal.  The ineffec-
tiveness claim was meritorious and would have resulted in
automatic reversal of her conviction.  McFarland has shown
cause and prejudice excusing her failure to raise ineffective
assistance of trial counsel on direct appeal.

Emily Holt
Assistant Public Advocate

Continued from page 61
to the prosecutor for use in McFarland’s case.”  Further-
more, “had Daggs attempted to exonerate McFarland by
showing that Reeves controlled the southeast bedroom
[where drugs were found], he would have compromised his
duty to Reeves.”  If  appellate counsel had raised the issue
of trial counsel’s conflict of interest on direct appeal,
McFarland’s conviction would have been reversed under
Holloway.

Sullivan would also require reversal since, because of the
conflict of interest, trial counsel chose to avoid raising a
strong defense for petitioner.  Under Cuyler v. Sullivan, 446
U.S. 335 (1980), when an attorney’s representation of mul-
tiple defendants, though not objected to at trial, results in an
actual conflict of interest adversely affecting the attorney’s
performance, the defendants’ 6th Amendment rights have been
violated, even without a showing that the conflict would
have caused the defendant to lose his or her case. In Mickens
v. Taylor, 535 U.S. 162, 172, n. 5 (2002), the U.S. Supreme
Court stated, “An ‘actual conflict,’ for Sixth Amendment pur-
poses, is a conflict of interest that adversely affects counsel’s
performance.”  The standard requires a choice by counsel
caused by the conflict of interest.  “[W]here counsel fails to
pursue a strong and obvious defense, when pursuit of that
defense would have inculpated counsel’s other client, and
where there is no countervailing benefit to the defendant
from foregoing that defense or other explanation for counsel’s
conduct, these facts amount to evidence of disloyalty under
any interpretation of Sullivan.”  In the case at bar,
McFarland’s best defense would have been to allege the
drugs belonged not to her but to Reeves.   There was strong
evidence that the drugs were controlled by Reeves, not by
McFarland.  Unfortunately in McFarland’s case, Daggs ac-
tually argued Reeves was innocent. “The burden of excul-
pating Reeves during McFarland’s trial caused Daggs to
make implausible arguments that would not have been nec-
essary had he been defending McFarland alone.”  The Court
concludes that Daggs made an actual choice to forego an
obvious and strong defense to avoid inculpating Reeves.
He labored under an actual conflict of interest that violated
the 6th Amendment under Sullivan.

Reversal would also be probable under Strickland since if
the defense that McFarland’s daughter possessed the drugs
had been raised, McFarland would have been found not guilty.
The Court further holds, by reference to its Holloway and
Sullivan discussions, that if state appellate counsel had
argued ineffective assistance of counsel under Strickland
v. Washington, supra, McFarland would have prevailed on
direct appeal.  Specifically, the Court points to the fact there
was strong evidence to suggest Reeves possessed the drugs,
and McFarland’s judge noted on the record that she almost
found McFarland not guilty.

Appellate counsel’s failure to include issue on direct ap-
peal violated right to counsel since McFarland would have
most certainly have gotten an automatic reversal.  Finally,
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Susan Balliet

CAPITAL  CASE  REVIEW

U. S.  SUPREME  COURT

Mitchell v. Esparza, 124 S.Ct. 7 (2003)

PER  CURIAM

Esparza’s counsel failed to insist on compliance with Ohio’s
death penalty statute, which required Esparza to be named as
a principal offender in the indictment to support a death sen-
tence.   Esparza was convicted of aggravated robbery and
aggravated murder, and sentenced to death.  Nonetheless, the
Ohio Court of Appeals upheld Esparza’s conviction.  A federal
district court overturned it, holding that the state court had
unreasonably applied clearly established federal law, to wit:
Apprendi v. New Jersey,  530 U.S. 466 (2000) and Sullivan v.
Louisiana, 508 U.S. 275 (1993).  The 6th Circuit affirmed the
district court, holding that the 8th Amendment precluded
Esparza’s death sentence, and that harmless error review was
inappropriate.  Here, the U.S. Supreme Court reverses the 6th

Circuit.

No need to cite U.S. Supreme Court opinions. Under the An-
titerrorism and Effective Death Penalty Act (AEDPA), a fed-
eral court may grant a state habeas petitioner relief for a claim
that was adjudicated on the merits in state court if that adjudi-
cation “resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United States.”
28 U.S.C. § 2254(d)(1).  The 6th Circuit failed to cite this control-
ling law.

Held:  a state court decision is not contrary to clearly estab-
lished federal law simply because it does not cite a U.S. Su-
preme Court opinion.  Early v. Packer, 537 U.S. 3, 8 (2002).

Harmless error review is appropriate for failure to instruct
on an element.  The 6th Circuit held that failure to charge Esparza
as a principal in the indictment was tantamount to dispensing
with the reasonable doubt requirement in Sullivan.  However,
dispensing with reasonable doubt in Sullivan affected all the
jury’s findings, whereas, a failure to instruct on one element
does not.  Neder v. United States, 527 U.S. 1, 19 (1999), etc.
Here, harmless error review is feasible.

This is true in capital cases.  It makes no difference that
Esparza’s is a capital case.

Federal courts may not lightly overrule state courts. By rely-
ing on a lack of precedent to distinguish non-capital cases,
and holding that harmless error review is not available for this
type of  8th Amendment claim, the 6th Circuit exceeded its au-
thority under 2254(d)(1).  When U.S. Supreme Court prece-
dent is lacking, or ambiguous, a federal court may not overrule
a state court simply for holding a different view than its own.

The state court must be more
than incorrect.  It must be
unreasonable.  If a state court
errs in concluding the state’s
errors were harmless, that is
not enough.  Habeas relief is
appropriate only if the state
court “applied harmless error
review in an objectively unreasonable manner.”  The decision
must be more than just incorrect.  It must be unreasonable.

Upholding Esparza’s conviction was not unreasonable. Esparza
was tried solo, and no question was raised whether he might
not have acted alone (until his case reached federal district
court).  Omitting the “principal” language from the indictment
made no difference.  The verdict would have been the same if
the jury had been instructed to find Esparza was the principal.

SIXTH  CIRCUIT  COURT  OF  APPEALS

Dennis v. Mitchell, 2003 WL 23024775
(6th Cir., Ohio) (Decided December 29, 2003)

Majority:  Suhrheinrich (writing), Siler, Daughtrey

In this AEDPA case, Adremy Dennis, a young African-Ameri-
can male, claimed he was drunk when he shot and killed a
robbery victim by accident.  He was convicted of attempted
aggravated murder, aggravated murder, and aggravated rob-
bery, and sentenced to death.  The district court dismissed his
habeas petition, and denied certificate of appealability (COA).
The 6th Circuit granted COA on six jury issues, but here affirms
the district court’s dismissal.

Juror failed to disclose she was crime victim.  When it came
to light during penalty phase deliberations that a juror had
failed to disclose she was a victim of child sex abuse, she
explained she didn’t understand sex abuse qualified as “vio-
lent,” and asserted impartiality.  Defense counsel did not ob-
ject, did not question her, but moved for mistrial after the
death sentence.

The trial court’s failure to exclude this juror was not an unrea-
sonable application of clearly established U.S. Supreme Court
precedent.  See McDonaugh Power Equipment, Inc., v. Green-
wood, 464 U.S. 548 (1984) (was non-disclosure intentional,
dishonest?)1; and Patton v. Yount, 467 U.S. 1025, 1036 (1984)
(trial court determination of juror credibility entitled to “spe-
cial deference.”  —relevant question is “did a juror swear that
he could set aside any opinion he might hold and decide the
case on the evidence, and should the juror’s protestation of
impartiality have been believed.”)

Continued on page 64
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Jurors with negative views of the death penalty.  Two pro-
spective jurors expressed problems with imposing the death
penalty.  One stated that she would “have a lot of trouble”
imposing death, even if the court instructed the jury to con-
sider it.  And the other stated that “[i]t will be a big problem
for me to sign and say that…I believe this person should be
given the death penalty.”  Unfortunately, it appears that was
not all the jurors said.  Overall, it appears the record sup-
ported the trial court’s decision that each of these jurors had
an inability or unwillingness to follow the law.  “[W]here the
trial court is left with the definite impression that a prospec-
tive juror would be unable to faithfully and impartially apply
the law, deference must be given to the trial judge who sees
and hears the prospective juror.”

The Ohio Supreme Court’s opinion is not an unreasonable
application of Wainwright v. Witt, 469 U.S. 412 (1985)  (stan-
dard is whether the juror’s views would prevent or substan-
tially impair the performance of his duties).  Nor is it contrary
to Adams v. Texas, 448 U.S. 38 (1980) (improper to exclude
jurors whose views might “affect” their deliberations); or
Witherspoon v. Illinois, 391 U.S. 510 (1968) (improper to ex-
clude jurors who voice general, conscientious, or religious
objections to the death penalty).

Questioning on specific mitigating factors –not allowed. It
was not an abuse of discretion to disallow specific ques-
tions on Dennis’s age, lack of prior criminal history, and
environment.  The trial court allowed adequate, detailed ques-
tioning to expose any faults that would render a juror ineli-
gible.  This was not an unreasonable application of (or con-
trary to): 1)  Morgan v. Illinois, 504 U.S. 719 (1992) (no right
to catechism on voir dire, only right is to an impartial jury); 2)
Mu’ Min v. Virginia, 500 U.S. 415 (1991) (failure to allow
helpful questions on specific content of news articles did
not render trial fundamentally unfair); or 3) Ristaino v. Ross,
424 U.S. 589 (1976) (fact defendant is black and victim white
is not enough to require voir dire on racial bias).

Peremptory challenges.  It was okay to exclude two African-
Americans by peremptory challenge.  Both expressed reli-
gious opposition to the death penalty.  One had a cousin
who had been murdered, and a son convicted of a serious
crime.  The other was consistently late, and confused re-
garding judicial procedures. Cf.  Holland v. Illinois, 493 U.S.
474 (1990) (okay to exclude cognizable groups, so long as
not based on immutable characteristics like race, sex); and
Batson v. Kentucky, 476 U.S. 79 (1986) (requiring race-neu-
tral explanation); and Hernandez v. New York, 500 U.S. 352
(1991) (defendant has burden to prove purposeful discrimi-
nation).

Ineffective assistance of counsel. There was none, despite
the fact there was no challenge to removal of the two jurors
for cause, or to use of peremptory challenges to remove the
others.

Hamblin v. Mitchell, 2003 WL 23024784
(6th Cir., Ohio) (Decided December 29, 2003)

Majority:  Merritt (writing), Gilman
Minority:  Batchelder dissenting

In this pre-AEDPA case, David Hamblin was convicted inter
alia of aggravated murder and aggravated robbery.  The
primary issue was whether counsel provided an adequate
defense under the 6th Amendment as incorporated in the Due
Process Clause.  Here the 6th Circuit reverses the district
court, and grants a new sentencing trial.

6th Circuit affirms Wiggins holding that ABA standards
“rule.”  The 6th Circuit endorses last year’s holding in
Wiggins v. Smith, — U.S. —, 123 S.Ct. 2527 (2003), that the
American Bar Association standards for counsel in death
penalty cases define the “prevailing professional norms” in
ineffective assistance cases.

In Strickland v. Washington, 466 U.S. 668 (1984) the Court
stated that counsel must be “guided” by “American Bar
Association standards and the like.”  However, the
Strickland Court also said that judicial scrutiny of counsel’s
performance must be “highly deferential,” and that the de-
fendant must overcome a strong presumption that counsel’s
action is reasonable because any “detailed guidelines …
would encourage the proliferation of ineffectiveness chal-
lenges.” Wiggins –according to the Hamblin Court—“adds
clarity, detail and content to the more generalized and indefi-
nite 20-year-old language of Strickland.”

With pride, the Hamblin Court points to 6th Circuit decisions
since 1995 recognizing and applying the ABA guidelines
prior to Wiggins. (i.e., Glenn v. Tate, 71 F.3d 1204, 1206-08 (6th

Cir. 1995) (setting aside death sentence for ineffectiveness
in the penalty phase, and holding that counsel must –prior
to the guilt phase—  investigate the defendant’s history,
background, and organic brain damage);  Austin v. Bell, 126
F.3d 843, 847-48 (6th Cir. 1997); and Coleman v. Mitchell, 268
F.3d 417 (6th Cir. 2001) (relying on 1989 ABA Guidelines).

Thus the Hamblin Court holds that Hamblin’s representa-
tion fell “far short of prevailing standards of effective assis-
tance of counsel as outlined in Wiggins, our previous cases
and the 1989 and 2003 ABA Guidelines.”

ABA Guidelines are now mandatory reading for defense
counsel.  Hamblin was tried before the 1989 ABA edition of
the standards was published.  Yet the 6th Circuit applies the
1989 and 2003 ABA standards in Hamblin, because “the
standards merely represent a codification of longstanding,
common-sense principles of representation….”  Under
Wiggins and Hamblin, trial counsel should now consider
current ABA guidelines mandatory reading for all capital
cases.  And post conviction counsel will need to consult
guidelines in effect at the time of the trial, no matter how
long ago.  Under Hamblin any case tried in the 80s should

Continued from page 63
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be covered by the 1989 ABA Guidelines.  For cases tried in
the 60s or 70s, one can still argue under Hamblin that the
1989 and 2003 ABA guidelines apply.  One could also con-
sult the old National Legal Aid and Defender Association
guidelines, which pre-date and foreshadow the ABA guide-
lines.

There is no good reason to omit a mitigation investigation.
The district court found the lack of mitigation investigation
was “strategic,” because Hamblin’s counsel relied on “re-
sidual doubt” in the sentencing phase.  The 6th Circuit finds
this strategy “makes no sense,” given that a jury had just
found Hamblin guilty beyond a reasonable doubt.  Counsel’s
other reason for not investigating –that he feared the inves-
tigation would uncover harmful information—is also criti-
cized for making no sense.

Finally, the Court rules that it is no excuse that Hamblin may
have told his counsel not to investigate mitigation.  Counsel
“cannot responsibly advise a client about the merits or dif-
ferent courses of action, the client cannot make informed
decisions, and counsel cannot be sure of the client’s compe-
tency to make such decisions, unless counsel has first con-
ducted a thorough investigation….  —ABA Guidelines, §10.7
(2003) at pp. 80-81.

A potential dark side of Hamblin.  It should be noted that
the defense attorney in Hamblin –who was disbarred and
died long before the 6th Circuit criticized him—had never
tried a capital case before and did absolutely nothing to
prepare for his client’s sentencing trial.  Also, Hamblin’s
post conviction counsel discovered and presented a ton of
mitigation evidence.  The Court is careful to list absolutely
everything Hamblin’s counsel did wrong, and every speck
of the mountain of mitigation presented by post conviction
counsel –all of which later panels can now use to distin-
guish your case from Hamblin’s.

It should also not be overlooked that there were other is-
sues in Hamblin in addition to the ineffectiveness for lack of
a mitigation investigation.  As to each and every one of
these other issues, the Hamblin Court rules against Hamblin.

No IAC for failure to put on an expert pathologist.  The
coroner testified that the victim died from one or more blows
to the head.  Post conviction counsel claimed an expert pa-
thologist could have shown that death resulted from a single
blow.  This claim fails, however, because post conviction
counsel failed to produce an expert pathologist to in fact
clarify the issue.  Absent that evidence, the 6th Circuit “can-
not say” this failure was harmful to Hamblin.

No IAC for failure to put on electrophoresis expert. Post
conviction counsel claimed IAC for failure to have an expert
testify that electrophoresis is unreliable, especially when
performed on post mortem blood samples.  This error was
harmless, because in addition to the match identifying the

victim’s blood on a jacket in Hamblin’s home, there was a
wealth of other physical evidence of the defendant’s guilt.

No prosecutorial misconduct/ no Brady violation.  The Court
acknowledges that the prosecutor’s repeated references to
the numerous blows received by the victim were not sup-
ported by the evidence and were prejudicial.  However, the
trial court admonished the jury shortly after the prosecutor’s
comments to look only to the evidence, not the comments of
the lawyers.

The state withheld and lost evidence of negative gunshot
residue test results on the defendant’s clothes.  This evi-
dence might have cast doubt on whether the defendant shot
a park ranger in the leg in a separate, related incident just
prior to the murder.  Though the state was at fault for failing
to turn over the results, this evidence would not have had
an impact on guilt/innocence.

Playing defendant’s taped statements at trial was harmless.
Hamblin claimed he was not Mirandized when he gave state-
ments containing mostly irrelevant and/or inadmissible
ramblings about himself, including information on prior
crimes and vulgar language expressing hatred of homosexu-
als.  Much of the info on the tapes was cumulative of evi-
dence properly admitted.  So the tapes were harmless.

Batchelder’s dissent.  Batchelder would not grant the writ,
because even though Hamblin’s counsel was ineffective,
Batchelder believes the jury would have given him the death
penalty anyway.  Hamblin is not like the defendant in Wiggins
because Hamblin was never sexually abused, and he had a
violent criminal history.  He was unlike the petitioner in Glenn,
supra, because he can’t point to any medical opinion estab-
lishing neurological impairment or global brain damage, or
mental retardation.

Endnote:
1.  The Dennis Court reminds us —pointing to a footnote in
an unpublished opinion, Baker v. Craven, 82 Fed.Appx 423
(6th Cir. 2003)—that dishonesty is not the only test for chal-
lenging a juror.  The footnote in Baker reads as follows:
“The McDonough test “is not the exclusive test for deter-
mining whether a new trial is warranted: a showing that a
juror was actually biased, regardless of whether the juror
was truthful or deceitful, can also entitle a defendant to a
new trial.” Jones v. Cooper, 311 F.3d 306, 310 (4th Cir.2002)
(citation omitted); see also McMeans v. Brigano, 228 F.3d
674, 686 (6th Cir.2000); Gonzales v. Thomas, 99 F.3d 978, 985-
6 (10th Cir.1996).”

Susan Jackson Balliet
Supervisor, Capital Post Conviction
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Or Contact:
Patti Heying

DPA Training
100 Fair Oaks Lane, Suite 302

Frankfort, KY 40601
Tel: (502) 564-8006
Fax: (502) 564-7890

E-mail: Patti.Heying@ky.gov

8 Hours of Kentucky CLE Credit are being sought

32ND ANNUAL PUBLIC DEFENDER EDUCATION CONFERENCE

JUNE 22-23, 2004
HOLIDAY INN NORTH, LEXINGTON, KY

For more information go to http://dpa.ky.gov/train/train.htm
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DATE: March 19, 2004

TIME:  CLE: 1:30 - 2:30 p.m. / Board meeting: 2:45 p.m.

PLACE:  Captain’s Quarters
 5700 Captain’s Quarters Road (off River Road)
 Harrods Creek, Ky. 40027 (502) 228-1651

Cost: $15.00 KACDL Members, $30.00 non-members

The Captain’s Quarters is a very nice facility on the Ohio River in
eastern Louisville/ Jefferson County, with a restaurant, bar, boat
docks and a great view of downtown Louisville on the river.

The Content, Format and Agenda are as Follows:

I. The Professional Responsibility of Criminal Defense
Lawyers in Representing the Wrongfully Convicted:
The Lessons of the William Gregory Case , Presenter:
Larry D. Simon, Esq. (20 minutes)

II. Ethical Issues for the Honest Defense Lawyer: Coping
with the Realities of Modern Day Criminal Practice
Presenter: Frank Mascagni, III, Esq. (20 minutes)

III. Winding Your Way Through the Bar Disciplinary Pro-
cess: How to Properly Respond to a Bar Complaint
Presenter: Benjamin Cowgill, Esq. (20 Minutes)

One (1) Hour of CLE Credit (Ethics) for Kentucky is Pend-
ing. If anyone would like CLE Credit for another state,
please contact me.

I would like to invite everyone to attend. If everyone that was
planning on attending would invite one other person, we could
start this year off on a very positive note for KACDL.

If you are planning on attending, please send your name and reg-
istration fee to the following:

KACDL
444 Enterprise Drive, Suite B

Somerset, Ky. 42501
(606) 677-1687

For those of you that can’t get the fee in
the mail. If you want to email (or call) me
that you are planning to attend we can col-
lect the fees at the meeting.

KACDL  CLE PROGRAMS OFFER

PRACTICAL ETHICS AND LEGISLATIVE EDUCATION

IMPORTANT  REMINDER!

We are planning the next KACDL CLE
classes and Board Meeting for May 21,
2004, 12:30 p.m., on the second floor meet-
ing room of the new Kenton County Jus-
tice Center located at 230 Madison Ave.,
Covington, Kentucky (right across the
street from Northern Kentucky Conven-
tion Center, one block from the Riverfront Hotel and enter-
tainment district.)

The Presenters for Covington are as follows:
Bob Lotz

Dan Goyette
Marcus Carey

Membership fee’s are as follows:

Public Defenders: 1-5 year bar members $ 50.00 per year
5year +:  $100.00 per year
non-attorney:  $ 25.00 per year  (maybe we can encourage
investigators, etc. to join)

Send a request with the following information to the address
listed below.
Name:
Firm/ Organization:
Address:
State: Zip:
County:
Telephone: Office: Home: Fax:
Date of Birth
Bar Admission date: KBA No.
Education:
Practice Specialties, interests:

Mail the above information to:
KACDL
Charolette Brooks
444 Enterprise Drive, Suite B
Somerset, Kentucky 42501
Tel: (606) 677-1687; Fax (606) 679-3007

Katie Wood
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Address Services Requested

Upcoming DPA, NCDC, NLADA & KACDL Education

For more information regarding KACDL
programs:

Lesa F. Watson, Executive Director
Tel: (859) 236-7088

Web:  www.kyacdl.org

***********************
For more information regarding NLADA
programs:

NLADA
1625 K Street, N.W., Suite 800

Washington, D.C.  20006
Tel: (202) 452-0620
Fax: (202) 872-1031

Web:   http://www.nlada.org

***********************
For more information regarding NCDC
programs:

Rosie Flanagan
NCDC, c/o Mercer Law School

Macon, Georgia 31207
Tel: (912) 746-4151
Fax: (912) 743-0160

Thoughts to Contemplate** DPA **

2004 Annual Conference
Holiday Inn North

Lexington, KY
June 22-23,  2004

 Litigation Practice Institute
Kentucky Leadership Center

Faubush, KY
October 10-15, 2004

**  KBA  **
2004 Annual Convention

Radisson &
Lexington Convention Center

Lexington, KY
June 23-25, 2004

NOTE: DPA Education is open only to
criminal defense advocates.

 For more information:
 http://dpa.ky.gov/train/train.htm

I do not think much of a man who is
not wiser today than he was yester-
day.

— Abraham Lincoln

Injustice anywhere is a threat to jus-
tice everywhere.

 — Martin Luther King

Progress, far from consisting in
change, depends on retentiveness.
Those who cannot remember the
past are condemned to repeat it.

— George Santayana

You must do the things you think
you cannot do.

— Eleanor Roosevelt
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